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THE space allotted legal decisions 
has been devoted, the present issue, 
the elaborate opinion 
the superior court Indianapolis, 
wherein arrives the conclusion that 
the Indiana state tax board had 
power compel the bankers the state 
produce their books showing deposits 
testify the names depositors 
and amounts This ques- 
tion compulsory disclosure deposits 
for tax purposes vital interest 
bankers the country over. such 
inquisitorial power could lodged 
tax officials, who are mere ministerial 
Officers, would serious infraction 
sacred rights and privileges the 
citizen, guaranteed the federal and 
State constitutions. previous num- 
ber, this aspect the question more 
fully discussed. The present decision 
the opening gun, speak, which 
proclaims the world that the judiciary 
will zealously protect the rights the 
citizen. large portion Judge Tay- 
the special statutory provisions and tax 
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system Indiana, from which apart 
from general considerations, finds 
entire absence power the state 
board compel the disclosure 
from this, constitutional grounds, the 
court emphatically asserts that 

The legislature this state, under the limitations 
its constitution and the constitution the United 
States, has authority vest power said board 
tax commissions, norany fractional part it, re- 
quire bank disclose the names its depositors 
gross for the mere purpose indefinite discovery, 
this case; nor produce its books for examination 
obtain such names for like purpose. The sanction 
such authority would, opinion, result the in- 
auguration such unreasonable system inquis- 
ition, and the encouragement vexatious and profit- 
less espionage, such degree was never contem- 
plated, and certainly can find just sanction our 
plan government.” 

Judge Taylor further holds that 
much the tax act confers power 
the state board adjudge recusant 
him fine, unconstitutional and void 
declaring that the board not court, 
its duties are purely administrative, and 
that the exercise such power ju- 
dicial and belongs the courts. 

While much the opinion relates 
the tax laws Indiana alone, have 
deemed wise insert its fulltext, 
it, every Indiana banker will find direct 
interest; and with the banker other 
states will fortified against similar 
demands. The portion which describes 
the new and elaborate tax system adopt- 
the state Indiana, its objects, 
and workings through county and state 
boards and officials, and the powers and 
duties each more than local in- 
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terest. From it, the banker elsewhere 
may gather much useful information. 


READERS will find elsewhere these 
pages article the responsibilities 
banks for the default notaries. 
The question responsibility one 
practical importance. The liability 
banks.for the negligences defaults 
agents and correspondents whom they 
employ the making collections has 
been adjudged differently many states; 
and the text-writers, generally, have 
classed the notary among the other 
agents correspondents for whom the 
bank is, not, liable, But owing 
the fact that the notary acommissioned 
public official, the courts many states 
have been disposed regard his status 
respecting the bank, differing from 
that ordinary agent. endeavor 
has been made the article published 
bring the cases the subject and 
compare their points similarity and 
difference. the limited time com- 
any work this character, 
nothing more than rough-hewn and 
imperfect production can expected, 
but trust sufficient will found 
make clear the banker the distinction 
liability taken many cases—a dis- 
those who undertake collections. 


ELSEWHERE bring the attention 
our readers the address John 
Leathers, Louisville, upon the ques- 
Should state banks and other 
corporations examined state ex- 
aminer, and required law make 
frequent statements?” This question, 


course, has special reference those 
states where, present, system 
state examination supervision exists. 
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such situations pertinent in- 
quiry, would not periodical examinations 
government experts gocd thing, 
not only for the general public, but for 
the banks themselves? 
discussion this subject Kentucky 
bankers, Mr. Leathers gave the best 
reasons for thinking would, namely, 
actual experience, when said: 


The bank with which connected, and which 
a state bank, has for years, at its cwn expense, em- 
high-priced expert accountant, costing never 

ess than three or four hundred dollars, to make an ex- 
amination the bank. would not without 
cost three thousand. It secures highest interest on 
the part our employees. say nothing the effect 
has public confidence. 


After serious discussion this subject 
the convention Kentucky bankers, 
the sense the meeting was expressed 
the adoption the following report 
committee, appointed look into 
the question: 

Your committee report that iw & agree bank exam- 


ination law would conducive the best inter- 
ests of the banks and the general public. 


And was resolved that the executive 
committee take such action, their 
discretion necessary, effectuate gen- 
eral plan examination the banks 
and the financial institutions the state 
Kentucky. 

This paper and the resultant action 
Kentucky bankers opens topic 
great importance the bankers many 
states where provision now made 
for examination report 
you want the confidence distant 
bankers and their entrustment col- 
lections your you want the 
confidence the general public? These 
examinations and published statements 
will help you more largely acquire it. 
True, examination public experts 
insurance soundness, repeated 
instances have Yet, certainly, 
better than none all. 

But, the reader may say, the conduct 
bank own private business, 
which the state has right inter- 


meddle. Partially true, yet may not 
said reply that the nature the 
business such that the public are en- 
titled informed the bank’s con- 
dition through the mediumship 
And, further, discard the 
question right, and stand the 
basis policy. not for the best 
interest the bank itself that some sys- 
tem public examination and super- 
vision inaugurated? you say, 
this examination will result the dis- 
closure business secrets and methods 
peculiar this bank, which, while per- 
fectly legitimate, are valuable and nec- 
essary kept secret? The public 
examiner will not disclose them. The 
inside facts and information which 
acquires are professional secrets. 
his business give results only. 

The subject Mr. Leathers’ paper 
worthy the serious consideration 
thoughtful bankers many sections. 


failure the Maverick National 
Bank has produced the usual howl 
from the daily press alleging dereliction 
the public officials charged with the 
duty supervision. The Zvening 
Post, recent issue, after stating that 
the fact the Maverick’s virtual insol- 
vency was reported the comptroller 
the currency year ago, and that the 
warning was unheeded, winds 

For ten months, depositors were left put their 
money the rotten bank, trusting, like all depositors 
national banks, that silence the national banking 
bureau was equivalent guarantee solvency. 

think that the newspaper writers 
are entirely too severe their comments 
and criticisms upon the management 
the supervisory bureau Washington. 
They set the standard official dili- 
gence absolute insurance, and fume 
and roar because the impossible not 
lived to. They teach the public that 
the national banking bureau 
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favoring and ‘advocating the greatest 
possible thoroughness examination, 
and most perfect system supervision 
attainable, the line should drawn 
the impossible. the report the 
comptroller the currency for the year 
1884, the examination safe-guards 
the national bank act are pointed out; 
and the policy increasing the efficiency 
examinations noting the causes 
particular failures stated; but de- 
clared that the national system not, 
the nature things, absolutely perfect, 
and that imprudent banking under can- 
not altogether Says the 
comptroller: 


law system examinations will prevent dis- 
honest men from keeping false accounts and rendering 
untrue statements, and means these and other 
devices they can conceal from the examiner the fact 
that they are using the money intrusted to their 
charge private speculations until final disaster 
makes longer disguise impossible. 

The comptroller says the public fre- 
quently draw wrong deductions 
the responsibility the government and 
the bank examiners particular cases, 
instances many failures whose princi- 
pal cause has been the character 
loans made, which have been excessive, 
made improper security. The 
province the examiner said not 
extend supervising the making 
these loans, which for all the national 
banks aggregate far over one thousand 
million dollars. There are many 
ways evading the ten per cent. law 
and physical impossibility for the 
government maintain the constant 
espionage over the affairs national 
banks, which alone would prevent vio- 
lation this statute. Any attempt 
the examiner direct the making 
loans and dictate directors what 
use shal! made their funds would, 
course, impracticable. The comp- 
troller says: 


Many instances occur daily, which are not seen 
known to the general public, where the banks are 
notified violations law and where their condi- 
tion action the reports the ex- 
aminer. hen, however, some unexpected failure 
occurs, brought about injudicious banking, bad 
management, adventurous speculation. dis- 
honesty and fraud the part the officers di- 
rectors, who are the very men to whom the examiner 
must more or less look for information, the govern- 
ment and the national banking laws are unjustly crit- 
icized. The fault not with the law and with the 
examiner, whose reports the directors have very 
likely been notified and warned to exercise more care 


the management their affairs, and hold their 


officers check. 


306 THE BANKING LAW JOURNAL. 


SHOULD STATE BANKS AND OTHER CORPORATIONS EXAM- 
INED STATE EXAMINER, AND REQUIRED 


LAW MAKE FREQUENT STATEMENTS? 


(Address JOHN Convention Kentucky Bankers, Louisville, Ky.) 


HESE inquiries might this time 


have peculiar significance, for 

within recent period and during 
very serious financial disturbance 
throughout the world, and many in- 
stances ending disaster from which 
our own city has not beer exempt, the 
attention the public has been led 
more closely consider these questions 
which the banking mind, especially, has 
been devoting much time and inquiry. 

undoubtedly true that proper 
examination monetary institutions 
was more frequently made, their true 
condition would better ascertained 
and great part the loss occasioned 
under discussion being divided, will 
consider its two features separately. 

First, should state banks and other 
financial corporations chartered the 
examined state examiners? 
the law now stands there pro- 
vision for such examination. far 
edly the opinion, and have expressed 
heretofore written paper the 
subject, that law requiring their ex- 
amination would meet with most bene- 
ficial Admit that they are 
admirably conducted, that they are all 
well officered, that their investments are 
good, that their affairs are wisely and 
economically administered; report 
examiner confirming these particulars 
when given out the public, could not 
fail have good effect both upon the 
welfare the banks, upon the masses, 
upon professional men, clerks, 


artisans, mechanics, fact every person 
who has even the smallest interest 
matters pertaining banks. un- 
doubtedly true that the state banks 


our State command high order 


intelligeace among its directory any 
other system banking. But seems 
that there are reasons why in- 
cumbent upon the state exercise 
certain scrutiny and some extent 
surveillance over the affairs banks 
who owe their existence the 
The national bank system has now been 
operation for thirty years more, 
and its system was the result the ex- 
perience the wisest financiers the 
time. may true that 
tioaal banking system would never have 
been adopted except for the relief was 
intended afford the government 
the time its adoption and time 
when such relief the government 
the adoption this system was strongly 
needed. not necessary, however, 
prominent feature the National Bank 
Act the enforced examination ex- 
aminers appointed the government, 
and to-day, after more than thirty years 
experience, conceded that that part 
the act was most wise and proper 
the part the government, for every 
bank organized under this act practically 
out with endorsement and guaran- 
tees the government which part 
says: Having created you, Iam bound 
watch over your career, and having 
thus started you under the favorable 
auspices the national endorsement you 
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must conduct your affairs realize 
and make good our general 
tion your soundness and solvency, 
and will such times deem 
best, look into your affairs and the con- 
duct your business, and properly 
handled, and you have complied with 


our requirements, will continue our. 


but find any misman- 
agement, any departure from the rules 
lay down when permit you 
carry your business, any dishonesty 
lack business skill properly ad- 
minister your affairs, will cancel our 
endorsement, take away our protection 
and withdraw our permission you 
continue your operations,” 

This only reasonable. Why 
should not the state say the banks she 
has chartered, must require nothing 
less?” not meant, course, that 
national banks are absolutely endorsed 
guaranteed the government except 
the redemption their notes, but 
being under its protection well its 
surveillance, they thereby enjoy certain 
credit which they would not otherwise 
possess. The general government does 
not blindly give its protection. not 
nominal endorsement, but 
endorsement given with such restrictions 
and provisions tended promote 
their interests and which includes the 
right examination its pleasure. 
This being true national banks, 
why should not this excellent system ob- 
state banks? State banks operate 
with the sanction the state and the 
same manner that national bank 
under the protection and surveillance 
the government, should the state 
banks under the protection and sur- 
veillance state authority. With all 
the surveillance and protection the 
government fact perhaps, and 
due the state system say so, that 
many disasters national banks have 
occurred, and much mismanagement 
and dishonesty has been detected, 
among the state banks. This fact only 
serves emphasize the absolute impor- 
tance both national and state banks 
being rigidly scrutinized, and the affairs 
both thoroughly and rigidly examined 
irregular intervals and not too far 


apart. granting charters, therefore, 
banks, operate under its sanction 
and authority, the state cannot avoid 
the responsibility, least nominally, 
endorsing the institutions they charter, 
and the state therefore assumes respon- 
sibility its people which should rec- 
ognize. The state issuing charters 
banks, puts upon them certain restric- 
tions and requirements, and the law 
stands, there stops. Thestate should 
further then and endeavor all 
proper means ascertain that the banks 
chartered it, comply with the pro- 
visions their charter. This can 
done only examination the state, 
examiners appointed the state for 
that purpose. duty the state 
owes and only good results must in- 
evitably follow, clear that the 
state should make such examination 
its part, such scrutiny the condition 
and affairs the bank, and the conduct 
its officers, guid pro quo for the favor 
extended and granting the right oper- 
ate underits sanction. The right the 
part the State examine and proper- 
inquire into the management 
bank, should one the considera- 
tions every charter hereafter granted 
the state. 

the examination itself, should 
means superficial; but should 
most exacting, the examiner scrutin- 
izing everything most careful and 
rigid manner. The first examination 
bank when the examiner should see that 
all the money promised paid has 
actually been paid in. Subsequent ex- 
aminations, not less than once 
should made. The actual financial 
condition the bank examined should 
then observed, nothing being taken 
for granted. The examiner should verify 
all assets shown the books, actual 
count, possession the bank, and 
inquiry correspondence assets 
held others, for account the bank. 
should ascertain why they are 
held, and whether they are the actual 
property the bank without lien the 
holder and subject the demands 
the bank. should verify the in- 
debtedness the bank, and know the 
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nature all indebtedness. should 
make such other examination the 
books and accounts prove that they 
have been properly and accurately kept 
the different departments. should 
that the law has been strictly com- 
plied with. After thorough examin- 
ation, should make his report the 
proper officer, who should cause 
printed the daily papers the town 
which the bank located. 

some states, understand that the 
examiner the head the department, 
his title Superintendent Banking, 
and has unlimited power when 
and how the examination should 
made. should made 
man irreproachable character, 
conversant with proper systems con- 
ducting business and thoroughly familiar 
with all matters pertaining the books, 
accounts and methods banking. 
seems only skilled accountants 
should trusted with this work. And 
might desirable, like the national 
banking system, have uniform 
system books and 

The examiner should well paid for 
his work, secure the highest 
talent, either the state upon an- 
nual salary, such fees for cach class 
banks examined, rated according 
capital, etc. The latter plan is, be- 
lieve, the one adopted the National 
Bank Act. There some difference 
opinion whether this particular 
feature the National Bank Act the 
wisest, for the reason that 
examiner knowing that his fee fixed 
may apt devote the 
minimum time each bank examined 
him. But, the other hand, 
should receive yearly compensation 
for the examination all the banks, 
would immaterial him how much 
time might devote the examination 
any one bank. Thoroughness ex- 
amination should the chief feature. 

the examination other state 
financial corporations, while have con- 
fined paper thus far entirely 
banks, clearly the opinion that 
not only banks, but all other state cor- 
porations with whom the people’s 
entrusted, should have periodical ex- 
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aminations the state, precisely the 
banks. should favor publish- 
ing the examiner’s statement when made, 
This would not exclude any bank from 
publishing its own statement whenever 
might please doso. The examiner 
could subsequently verify this examin- 
ation. But the greatest stress should 


‘be laid upon publishing the 


report the condition the bank 
corporation the time the examin- 

conclusion, the methods for 
interior bank examinations, beg 
suggest outline, the following rules: 

First. Verification assets bank’s 
possession, both asto amount and char- 
acter. This includes examination 
collaterals. 

Second. Verification assets 
held others for its account. 

Third. Confirmation correspond- 
ence standing accounts. 

Fourth. Proof postings bank’s 
accounts, bills discounted, earnings, 
expense, etc. 

Fifth. Examination stock lia- 

Sixth. Such examinations made 
irregular periods, tend correct any ir- 
regularities carelessness the book- 
keeping, develop stricter system ac- 
counts, and higher degree effective- 
ness obtains among the general force 
employees. 

There are many state banks who al- 
ready, voluntarily, have thorough peri- 
odical examinations. These banks have 
felt very largely the benefit which has 
accrued from these 
stimulus for more careful work among 
the employees, improvement the 
system keeping accounts, greater 
excellence work performed, more 
painstaking effort keep each depart- 
ment the highest standard excel- 
lence and greater degree confidence 
among the general public who may en- 
trust their business banks they know 
are examined. All this furnishes the 
strongest argument for the adoption 
the state that system which will ele- 
vate the state banking system and afford 
the highest protection those who may 
seek business with them. 
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THE DANGER MONEY ORDERS. 


ISTORY constantly repeating it- 
self with respect the method 
which checks, drafts, and other money 
instruments, drawn the ordinary way, 
are successfully raised altered 
forgers, and then used means 
swindling innocent parties. Instances 
successful check-raising, where banks 
deposit, innocent purchasers, have 
been victimized, and checks have been 
held non-chargeable against drawers, 
although, when issued, they have been 
susceptible alteration, impossible 
detection, are frequent occurrence. 
The present standard ordinary 
care,” imposed upon check-issuer, 
satisfied check drawn the or- 
dinary way, with blanks all filled, al- 
though uses none the modern ap- 
pliances insure against check-raising, 
and although, without their use, the 
expert forger can obliterate the writing 
and change the figures his sweet will, 
leaving alteration discernible 
the most skillful and practiced eye. 
view these undisputed facts, the 
has repeatedly urged the estab- 
lishment Jaw higher standard 
diligence the part the check- 
issuer other creator commercial ob- 
ligation. With the means command 
insure against the forger’s taint, 
should held duty bound use 
them, and negligent for any omission 
surround his created money representa- 
tive with all the precautions reasonably 
The view has been advanced 
previous JouRNAL the vast am- 
ount value frequently committed 
the keeping, for purposes transfer, 
those fragile money substitutes, checks 
and drafts. The physical carrier 


money valuables, from one owner 
another, surrounds his treasure with 
strong, frequently impregnable safes,and 


armed mounts guard, prepared 


defend his treasure with his life. But 
the paper carrier, whose transfer carries 
title the money represents,and whose 
face, therefore, should rendered 


against taint, that would 


always truly represent the value behind 
it, not equally equipped. 
scratch the pen, and its 
journey has begun; and, ere ended, 
the forger has got his fine work, and 
making represent what does not, 
has deceived and swindled some trusting 
Business necessities certain- 
require the adoption greater pre- 
cautions against forgery the part 
those who create and set afloat paper 
substitutes for money. 

JouRNAL, the United States 
government was held example 
model paper issuer, and the thorough 
precaution which the government took 
surrounding the government notes 
with guards against counterfeiting, was 
compared with the laxity this respect 
the ordinary check-drawer. True, 
the government note designed for ex- 
tensive circulation, while the check 
intended for payment; yet the necessi- 
ties trade require the negotiability 
and circulation the latter, consid- 
erable degree all events, and make the 
reasons for precaution against counter- 
feiting .or forgery, the same both 
cases. 

But, alas, pointing with pride tothe 
government model this respect, 


the circulating notes and certifi- 
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cates were concerned, the example was 
fitting. But had thought the 
postal money-order, also issued the 
government, and respecting whose crea- 
tion, every argument brought against 
the ordinary check-issuer, will equally 
apply. The following clipping from the 
the point made: 


NEWARK, J., Nov. three business men 
this city have been victimized sharper with 
raised postal money orders. They have been 
inthe nameof William Tripler, special agent 
the New York Life Insurance Company, 1,076 Broad 
Street, this city, and the New York Post Office. 

The stranger who carried them purchased $7 worth 
goods the cutlery store Wiss Sons, 
Broad Street, and handed money order for $80.10 
payment. was accepted, and received $72.10 
way change. The goods were taxen 
the house which ordered them sent, but the 
people there refused receive them. When the 
money order was presented the Post Office to-day 
was found have been raised from 

McManus Brothers’ furniture store the fellow 
purchased seventeen-dollar chair present for 
the Rev. Mr. Martin Clinton Avenue. tendered 
payment money order for $80.13. The firm ac- 
cepted it. the cash was not hand was given 
the firm’s check for the difference. That money 
too, had been raised. When the chair was sent Mr. 
Martin refused accept it, because did not 
know the munificent donor. Then the fact that the 
order had been raised became known, and the firm 
stopped the payment its cheek. When reaches 
the bank for payment the check, too, will probably 
found have been raised. 

Henry Miller’s store the postal-order dodge did 
not work. The firm was willing wait for the money 
from the people whose house the ordered goods 
were to go. 

Three letters advice for money orders for Tripler 
the Post Office here yesterday, from three 
different stations New York. They $8.10, 
and $8.15, respectively. 


Here, see, the same old trick; the 
adding the ‘‘o” the figure 
transforming the money order into one 
for eighty dollars,and making potent 
weapon fraud the hands swin- 
dler. 

The money order, reflection will show, 
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presents even more favorable basis for 
successful swindle upon the mercantile 
public, than the ordinary check; al- 
though this not respecting the point 
payment. place payment the 
government pay-official has letter 
advice, which states the right amount, 
and which consults before payment, 
the other hand, the paying-teller 
the bank which check drawn has 
such letter advice from the depos- 
itor, and the chances mistake are 
greater. But, faras the general pub- 
lic concerned, the following reasons 
show why money order even more 
favorable for swindler, and more dan- 
gerous the public, than check. 


Because the swindler can procure for any 
small amount chooses, and can thus have 
drawn for those amounts which afford the best 
opportunity for easy and successful alteration. 


Because merchant whom money 
order offered, will more quickly give faith 
and credit, than ordinary bank check. 


True, may said, the money order 
not designed for indefinite transfer 
and strictly limited one transfer 
only. But that one, experience shows, 
sufficient for the purposes the 
forger; and while, course, merchants 
should more careful accrediting 
such documents, especially the hands 
strangers, the situation presented 
one where the government its part, 
ought something prevent the 
repetition such Every 
money order office should supplied 
with the necessary modern appliances 
insure order, drawn for stated am- 
ount, remaining for that amount long 
the order existence. 


\ 


New York, late years, Southern- 
ers have become particularly prom- 
financial circles, and one the 
best known and highly respected 
Horace Everett Presi- 
dent the Mechanics’ National Bank, 
whose portrait the frontispiece this 
issue, and one the series noted 
financiers now being published the 

Mr. Garth was born Todd County, 
Kentucky, March 28, 1837. His father 
was Granville Garth, the well- 
known family, Albemarle Co., 
Virginia, which originally came from 
Yorkshire, England. His mother was 
Miss Sherman, also Virginian 
and descendant Roger Sherman one 
the signers the Declaration In- 
dependence. This same Todd County 
appears prolific the production 
men talent, having furnished New 
York with one her ablest and most 
brilliant lawyers and Wall Street with 
its probably most extensive and success- 
ful operator, well the sub- 
ject this sketch. 

Mr. Garth enjoyed the usual educa- 
tional advantages afforded the village 
schools the period, and early 
age began the business career that to- 
day finds him the head one the 
oldest and strongest banks the me- 
tropolis. 

After serving clerk country 
his native village, Mr. Garth 
went 1855 St. Louis, where, enter- 
ing the house Messrs Darby Barks- 
dale, gained his first experience 
banking. The only incorporated bank 
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HORACE EVERETT GARTH. 


(Biographical Series, No. 17.) 


the state, that time, was the Bank 
Missouri. health, however, caused 
him retrace his steps southward, and 
the following year found him Mem- 
phis, Tennessee, for which city, ac- 
count its fine location and great 
natural advantages, Mr. Garth predicted 
brilliant future. The 
and remarkable prosperity Memphis 
to-day amply verify the prediction. 
was Memphis that married Miss 
Jones, also Kentuckian, whose mother 
the distinguished Barbour family, 
Virginia, and descendant the 
Pendleton family who came from Eng- 
land 1674 and settled Virginia. 
was the celebrated 
General Samuel Hopkins, who, after 
serving with distinction the war 
1812, settled the towns Hopkinsville 
and Henderson, Ky.—the former bear- 
ing his name, and the latter that 
intimate friend. the possession 
this family are the brace duelling 
pistols used Hamilton and Burr the 
fatal meeting Weehawken—they hav- 
ing been purchased Captain Samuel 
Goode Hopkins, the 42d Regiment 
United States Dragoons, from Aaron 
Burr, Washington, the winter 
1813-14, for $500 gold. 

Mrs, Garth niece Major Philip 
Norbourne Barbour, Third United States 
Infantry, and West Point, 
who fell Monterey, Mexico, while 
fighting under General Zachary Taylor. 
buried Frankfort, Ky., where 
the state erected monument his 
memory. 

Memphis, Mr. Garth creditably 
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filled the position teller the Com- 
mercial Bank, that time leading 
institution, for two three years, when 
was appointed assistant cashier 
the German National Bank. Here strict 
attentiveness the duties his posi- 
tion and the display marked ability, 
gained him many friends, and inspired 
such confidence that from assistant 
cashier rose, the presidency 
and remained the helm until 1879, 
when, owing the dreadful yellow 
fever epidemic, was forced leave 
the city. After several months travel, 
Mr. Garth settled permanently New 
York, forming connection with Mr. 
McComb, then owner the Arrow 
Cotton Tie and largely interested 
Southern railroads. 

1883 was offered the responsi- 
ble position cashier the Mechanics 
National Bank, which accepted and 
filled satisfactorily and with such 
beneficial results the bank, that 
February, 1886, was called the 
executive chair. has now been pres- 
ident nearly six years, and that time 
has become identified with the leading 


financiers ‘‘the street.” His opinion 
and advice are eagerly sought and highly 
valued, and his genial and frank manner 
has won for him many friends and 
admirers, not alone the city, but 
throughout the country. Mr. Garth 
has the happy faculty inspiring entire 
confidence and respect those dealing 
with him. 


The Mechanics’ National Bank the 
fourth oldest the city, having been 


founded 1810, and hascounted among 


its presidents such men Jacob Lor- 


rillard, Sheppard Knapp and Benjamin 


Sherman. Many the best known Knick- 
erbocker families are shareholders, and 
their names have been the books since 
the bank was founded, whilst the names 
the directors speak for its general 
high character, The bank hasa capital 
$2,000,000, and its surplus fund and 
undivided profits nearly equal that 
amount. occupies the main floor 
the magnificent new building, No. 
Wall street, which its property. 
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CURRENT LEGAL DECISIONS. 


department embraces all the newly decided cases importance bankers, bank counsel and bank di- 
rectors. The experiences they disclose are likewise worthy the careful attention and study of the merchan’ 
the depositor, and the bank student seeking advancement. Further information regarding any case publishe 


herein, will furnished application. 


COMPULSORY DISCLOSURE 
BANK DEPOSITS SOUGHT 
STATE TAX BOARD, FOR TAX 
PURPOSES—INDIANA. 


Superior Court Marion County, 
October 27, 1891. 


GENBERG. 


FACTS. 


The state board tax commissioners, Indiana, 


the vice president state bank,commanding 
him appear before it, with the books the bank 
disclosing the names of depositors, and the amounts 
questions relative thereto. The banker appeared, 
Stated the probable aggregate amount deposit 
the day named, but refused give the amount 
deposit the credit any one the 
amount any property held the Lank custodian 
oragent tor any one depositor; list the names 
the depositors given day; list its deposit- 
ors said day with the amounts the credit 


each; the names special depositors and the 


amount, descriptions and value their deposits; 
produce the books the bank affording such 
formation. 

The state board thereupon fined and imprisoned the 
witness for contempt. 


DECISION. 


The state board tax commissioners had au- 
thority the time institute the inquiry question 
this case, nor require the witness give the in- 
formation asked, produce the books the bank for 
its inspection. 

Neither said board, nor any fractional part it, 
had authority under said act any time obtain 
the discovery sought elicited from the banker- 
witness, compel the production the books 
the bank the admissions made the case. 

The portion section 129 the Indiana Tax Act 
1891, which confers power the state tax board 
adjudge recusant witness guilty contempt and 
punish him fine, unauthorized the constitu- 
tion Indiana and void. 


Proceeding writ habeas corpus. 


Decker, the vice president and the 


acting president the German Bank 
Evansville, Indiana, banking institution 
organized and doing business under the 
laws the state Indiana. 


THE DEMAND THE BANKER FOR DIS- 
CLOSURE DEPOSITORS AND 
THEIR DEPOSITS. 


The state board tax commissioners 
the state Indiana, annual session 
the day August, 1891, caused 
issued the sheriff Vanderburg 
county, said state, the county 
which said bank located, writ 
subpena duces tecum, commanding him 


subpoena the president, cashier and book- 
keeper said bank, either them, and 
appear before the state board tax commis- 
sioners, the office said board, the state- 
house, the city Indianapolis, Indiana, 
the day August, 1891, o’clock 
the forenoon, and bring with them such 
books, papers and accounts such banking 
institution shall fully disclose and show the 
names all having money, bonds, 
stocks, notes other property value de- 
posit, and the custody said bank, the 
first day April, 1891, and the respective 
amounts said deposits other property the 
custody said bank, and answer all questions 
which may asked relation thereto, with 
reference the property owned said banking 
institution.” 


This writ was received the sheriff 
said county the 13th day 
August, 1891, and the same day 
served him the petitioner such 
vice president and acting president 
said bank. 

the day August, 1891, and 
response said writ, the petitioner 
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appeared before said board, stated complaint, suit proceeding 


official relation said bank and the 
probable amount the money deposits 
therein the first day April, 


THE REFUSAL THE BANKER COM- 
PLY WITH DEMAND. 


The petitioner then, after request and 
command said board, refused fol- 
lows: 


give said board the amount money 
held deposit said bank the day 
April, 1891, belonging some one depositor; 
alsoto give the amount the personal property 
other than money held the petitioner cus- 
todian and agent, the 1st day April, 1891, 
such notes, stocks, bonds other property 
value belonging any one depositor said 
bank; also give list the names the de- 
positors the day April, 1891, said 
bank which was asked said board aid 
ascertaining what money, any, deposit 
said bank said day belonging persons, 
firms, companies corporations had been 
omitted purposely otherwise from the tax 
duplicate Vanderburg county; also furnish 
said board list the depositors the said 
day said bank, with the amount money 
the credit each that day; also give 
said board the names all persons having prop- 
erty other than money such notes,stocks, bonds 
jewelry other property value held said 
bank custodian the said day, and the sev- 
eral amounts, with description, and value 
each; also produce such books and papers 
said bank for the inspection said board 
would fully afford the information sought 
obtained the board, and discover the names 
the depositors said bank said day, and 
the several amounts their credit and show the 
name and description their property value 
held said bank custodian agent said 
day. 


The refusal the petitioner give 
the information asked him the 
board, and produce the books and 
papers the bank for its examination, 
was based upon the express 
the board, made Stated the 
him said board that there was 


before the board elsewhere assess 
any depositor, partner said 
bank, revise his tax list, the 
list either one such persons any 
manner, but that the board was simply 

the power discovery.” 

After the petitioner had refused 
comply with the request and command 
said board was adjudged 
guilty contempt its authority and 
the board assessed fine five hundred 
dollars against him and entered judg- 
ment therefor its records, and that 
stand committed the jail Marion 
county, Indiana, until said fine was paid 

The petitioner refused pay re- 
plevy the said fine; and warrant 
commitment was forthwith made out, 
order said board, addressed the 
respondent, sheriff said Marion coun- 
ty, signed the secretary said board 
and reciting: 


Philip Decker was this day ad- 
judged the state board tax commissioners 
the state Indiana guilty contempt and 
was fined five hundred dollars for such contempt 
and ordered committed until said fine was 
paid replevied, and having failed pay 
replevy said judgment and fine, you are hereby 
commanded receive him into your custody 
and confine him the jail Marion county 
until discharged due process law.” 


This warrant was delivered the re- 
spondent, and virtue thereof, ar- 
rested the petitioner and held him 
custody until, after the filing his peti- 
tion tor writ habeas corpus and the 
granting such writ, was released 
upon his recognizance appear and 
abide the decision this court. 


THE STATE BOARD TAX 
CONSTITUTED. 


The state tax commissioners 
board created the act the 
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general assembly the state Indiana 
entitled act concerning taxation, 
repealing all laws conflict therewith, 
_and declaring emergency,” which 
act was approved and took effect the 
6th day March, 1891. Acts 1891, 
189. 

This board composed five per- 
‘sons, viz: the secretary state, the 
auditor state, and the governor the 
state, which three are styled ex-officio 
members; and the said act, the gov- 
ernor was authorized and directed, im- 
mediately upon its taking effect, ap- 
point and commission two skilled and 
competent persons from different politi- 
cal parties, who, together with the three 
above named, should constitute said 
board and perform the duties and have 
the power specified the act; and the 
governor made its chairman. Acts 
1891, 249, sec. 117. 

The two persons appointed such com- 
missioners, under the act, hold, one for 
two years and one for four years; such 
periods determined lot, after 
their selection, any manner agreed 
upon them; and persons 
chosen members such board hold 
their office for term four years. 
And when vacancy occurs reason 
either the commissioners thus chosen, 
the governor appoints successor, from 
the same political party the officer 
whose office thus made vacant, fill 
out his unexpired term. Id. Sec. 119. 

After this act took effect the governor 
selected Josiah Gwin, New Albany, 
and Ivan Walker, Indianapolis, 
the two agents therein provided for, who 
after having been chosen, drew lots 
required and said Gwin drew 
the short term,, two. years, and said 
Walker the long term, four 
they were commissioned the governor 
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for the term decided lot for each, 
qualified giving the required bond, 
(Sec. 118) and taking the prescribed 
oath 130) and entered upon the 
discharge their official duties, The 
agreement the parties dispenses with 
the consideration allegation the 
return the respondent the writ, 
that the board had information that 
some part the deposit said German 
Bank had not been listed for taxation. 


THE QUESTION FOR DECISION. 


Out this statement the case, 
which embodies the substantial facts, 
two questions arise, the answer one 
both which will decisive the 
contention this proceeding; which 
questions may stated thus: 


Had the state board tax commissioners 
lawful right the time and view its de- 
claration, admission, made reply the in- 
quiries the petitioner, either the discovery 
sought elicited trom the petitioner 
the production the books and papers the 
German Bank for their inspection 

the state board tax commissioners had 
lawful right the time and view such de- 
clarations admissions the board made 
the petitioner, the discovery sought 
from the petitioner, the production the 
books and papers said bank obtain the 
knowledge sought, had any rightful power 
authority adjudge the petitioner guilty 
contempt for the refusal make such discovery 
produce the books and papers said bank 
demanded the said board for its inspection, 
and assess fine against him for such ad- 
judged contempt and enter judgment therefor 
and commit him the custody the respon- 
dent upon his refusal pay replevy the fine 
imprisoned the jail said Marion 
county, until discharged due process law 


OBJECT TAX ACT REACH AND TAX 
ALL TAXABLE PROPERTY. 


the object this tax act 
cure, the and taxing 
property the state subject 
taxation that every part will 
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bear its equal proportion the taxes 
levied for the support the state; and 
considering the first the questions 
stated, there necessity for inquir- 
ing into the extent the taxing power 
the state, nor the classes things 
subject its exercise, for while the 
absence express constitutional limita- 
tion, the power the legislature 
tax persons and property every 
kind, any extent deemed expedient, 
(Cooley Taxation, pages and 5); 
yet well said, one the able 
counsel, argument: power 
must exercised within the limits pre- 
scribed the constitution; and the 
means prescribed the statute for the 
exercise that power must followed. 
The question the tax and the 
method which that power shall ex- 
ercised are two distinct propositions. 
The one unlimited, the other lim- 
ited the constitution and the laws 
the land.” 

Therefore necessary look into 
the act find the agencies provided 
for ascertaining the different kinds 
classes taxable property the state, 
and its true cash value (Sec, 53) all 
such property and the value every 
part it, and the power given each 
accomplishing the object far 
least relates tothisinquiry. And the 
legislature should credited with hav- 
ing this act, perfected systematic 
plan scheme for its accomplishment. 


THE AGENCIES CARRY OUT TAX ACT. 


The agents provided for carrying out 
the purpose this tax are, the town- 
ship assessor each township each 
county the state, the county assessor, 
the county auditor, the county treasurer 
and the county board review each 
county the state, composed the 
county assessor, the county auditor and 
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the county treasurer the county; the 
auditor state and the state board 
tax commissioners, made three of- 
ficials and the two appointees the 
governor already mentioned; and 
enable the said officials perform the 
duties devolved upon them, respectively, 
the provisions the act they are each 
thereby invested with extraordinary and 
summary powers inquisition and 
search, and obedience their requests 
commands within the circle their re- 
spective duties secured fixed penal- 
ties. would take too much time and fill 
too much space enter into detailed 
statement the powers and duties 
each these agents officials, the 
township assessors the several town- 
ships each county the state, the 
county assesor and the county auditor 
each county, either separately 
conjunction the tax system estab- 
lished the act under consideration. 
brief general statement would neither 
interesting nor instructive; and such 
narrative, either form, not abso- 
lutely necessary the decision the 
question which must settle the case. 
will assume, therefore, that each these 
officials has strictly performed the duties 
separately assigned him, and that 
they have and 
done everything required, 
the act, done prior the time 
fixed for the annual July meeting the 
county board review their respect- 
ive counties; and also that the county 
auditor each county has received 
from his county assessor the returns, 
etc., required Sec. 113 the act, 
made such assessor his county 
auditor before the first Monday 
after the fourth day July each 
year, and begin with the county board 
review, established the act, 
each county the state. 
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THE POWERS AND DUTIES THE COUNTY 
BOARD REVIEW. 


The county who compose the 


county board review each county 


have already been stated. The county 
assessor its president and the county 
auditor its secretary. record its 
annual board for for the review 
all assessments and the equalization 
the valuation real and personal prop- 
erty its county. The date its meet- 
ing the first Monday after the fourth 
day July each year. The place 
its meeting, the room the county 
commissioners the court house 


county. The duration its ses- 


sion, eighteen days. majority its 
members constitute quorum with the 
power decide any question. 

Two weeks’ previous the 
time, place and purpose its meeting 
must given newspaper general 
circulation, printed and published 
the county; but paper published 
therein, then posting notices 
three public places the county. 

authorized its annual session 


hear complaints any owner per- 


sonal property its county except 


railroads, equalize the valuation 


property and taxables made therein, 
with the above exception, subsequent 
the preceding first day April and 
correct any list valuation may 
deem proper; also equalize the valua- 
tion made the assessor, either 
adding deducting therefrom such 


are necessary fix the assess- 


ment its true cash value. 

Where the board deems necessary 
add omitted property, increase 
the valuation thereof the assessor, 
must cause the names the persons 
whose lists property proposed 
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added the valuation whose prop- 
above provided the time, 
place and purpose the meeting, 
may, its option, cause written notice 
served upon such person, that 
proposed revise correct his list; 
but such notice need not specify the 
revise correct the list returns; 
sufficient state generally that 
proposed tocorrect revise the returns, 
list, statement schedule the person 
named. 

the county assessor fails give 
such written notice, the county auditor 
issues the sheriff the county, 
whose duty serve the per- 
son named, least three days before 
the time set for the hearing. 

the board adjudges that the return, 
statement schedule list the person 
persons notified shall revised 
corrected adding property thereto, 
increasing the valuation any 
property therein described, the tax- 
payer whose list schedule adjudges 
shall revised corrected afore- 
said, liable for all costs occasioned 
such revision correction. 

the duty said board correct 
all errors the names persons the 
description property upon the list, 
and the assessment and valuation 
property thereon, and cause whatever 
else may necessary done 
make the lists and returns assessments 
comply with the provisions the act; 
also pass upon each valuation, and 
upon sufficient cause shown, its own 
motion, correct the assessment valua- 
tion any property such manner 
will, its judgment, make the valuation 
thereof just and equal, and enter the 
valuation, when changed it, ina 
separate column; and all cases where 
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erty placed the returns, two weeks 
prior notice the time, pur- 
pose the meeting the board must 
given the county assessor. This 
last requirement seems repeti- 
tion the first mentioned notice. 

‘That said board may discharge the 
duties thus imposed it, the county 
auditor required submit it, 
such annual session, the assessment lists 
the county returned the town- 
ship assessors and added and returned 
the county assessor for the current 
year, for its examination and review. 

lists, prepared the town- 
ship and county assessors, stand ap- 
proved and adopted the act said 
board review, unless changed under 
the provisions the act, majority 
vote said board. 

order that said board may, suf- 
ficient cause shown, its own mo- 
tion, correct the assessment any prop- 
erty such manner will, its judg- 
ment, make the valuation thereof just 
and equal, power given examine 
any person oath touching the matter. 

Any member the board may admin- 
ister the oath; and the board author- 
ized send for persons and papers and 
compel witnesses answer oath, 
touching any proper question concerning 
the assessment and valuation property 
their 

But the board has authority 
assess any property more less than 
its true where appears from 
the returns the assessor from the 
correction made the board any 
return that any property owner has 
indebtedness, must deducted 
from the credits listed the county, 
and assessed only the excess 
his credits, which excess board de- 
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this session the board directed 
inquire the valuation the 
various classes property the respect- 
ive townships and division the county 
and make such changes, whether 
way increase decrease such val- 
uation, necessary equalize the 
same, between the di- 
visions townships, and 
the rate per cent. added de- 
ducted order make just and 
equitable equalization the respective 
townships and divisions, con- 


and equitable standard, reference being 
had the natural and artificial charac- 
teristics and and 
elements value. 

The board also empowered re- 
duce increase the valuation any 
particular tract lot; also consider 
lands, town lots and city lots sepa- 
rate classes, necessary, for the purpose 
equalization, and determine the per- 
cent. addition reduction for such 
any said classes, within the re- 
spective townships, between the 
eral townships other divisions. But 
the board cannot reduce the aggregate 
valuation all the townships below the 
true cash value, nor increase beyond 
the amount actually necessary for 
proper and just equalization; and the 
aggregate assessment too high too 
low, generally unequal render 
impracticable equalize it, the board 
may set aside the assessment the 
whole county any township 
townships therein and order new as- 
sessment with instructions the as- 
sessor increase diminish the ag- 
gregate assessment their respective 
townships such amount the board 
deems right and consistent with law. 
Acts sections 114, 116, pp. 
245-249. 
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The foregoing substantial statement 
the powers and duties the county 
board review; and with the perform- 
those duties their labor, for the 
current year, ceases. 

After the work the township as- 
sessors, under the supervision their 
proper county and county as- 
and after work has passed 
the scrutiny the county assessor 
their county, the work closed, except 
railroad property, denominated 
railroad track” and rolling stock,” 
the searching and exact labor the 
county boards And the full 
statement those powers and duties 
necessary, will seen, determin- 
ing the authority the state board 
tax commissioners exercise the power 
this case. 

lie from the decision any 
county board review the state 
the state board tax commissioners. 
Id. 252, sec. 125. The relevancy 
this here, the matter ap- 
peals, will appear later on. 

After the adjournment the annual 
session the county board review, 
for the current year each county 
the state, the auditor any county 
therein discovers receives credible 
information, has reason be- 
lieve that any real personal property 
any cause, been omitted whole 
part the assessment any year 
years, from the assessment 
book, from the tax duplicates his 
county, required correct such 
tax duplicate and add such property 
the proper valuation, and 
charge such property and its Owner with 

_the proper amount taxes thereon, and 
this vested with the powers 
given act the assessor, (Sec- 


ts & 
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fore making such the owner, 
occupier possessor such property 
isa resident the county, give such 
owner, etc., the notice required 
given cases corrections addi- 
tions the township county assessors, 
(Sections 107 and 113) and every case 
where such county auditor makes such 
must file statement his 
office the facts evidence which 
made such but cannot 
any case reduce the amount returned 
the assessor without ‘the consent 
the auditor state given the state- 
ment facts submitted him such 
county auditor, (Sec. 142) similar 
power granted and like duties im- 
posed upon, county and the 
county treasurer ‘of county 
113, 

The these county officials 
each other and the exact particularity 
required each the performance 
this duty makes highly improbable 
that either should interfere with the 
action the other, undertake ex- 
amination which has been either entered 
upon completed the other; and 
strong impression forces itself the 
mind, that these named officials are the 
only ones authorized either correct 
add the assessment-book tax- 
duplicate after the county 
board review such county has, 
annual session, accomplished its work 
and and that other agent 
Official authorized either change 
add such duplicate unless as- 
sessments involved appeals from said 
county board said state board, 
the matter railroad property placed 
the act, under the exclusive action 
and judgment said state board. 

THE POWERS AND DUTIES STATE TAX 
BOARD AND STATE AUDITOR. 


The duties the auditor state 
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this tax system far mention ne- 
cessary, can best stated connection 
with those the state board tax 
commissioners and the action that 
board exercising the powers granted, 
and performing the duties required 

room the building fur- 
nished for the use said board, and 
said board provided the auditor 
state with necessary printing and sta- 
tionery for the transaction its busi- 
ness. (Sec. 128) 

record its proceedings must 
kept the capitol, open for the inspec- 
tion the public. When transacting 
business performing duties which 
cannot consistently done its two 
members specially chosen the gov- 
ernor act such, any three its 
members constitute quorum 
business. (Sections 121, 126, 132). 

Beside the authority prepare, for 
the use assessors, more com- 
plete and perfect form schedule 
property than that set out sec. 
the act with the view securing 
full assessment all the property the 
state and also new form tax receipt 
for the use county treasurers (Sec. 
258) certain specific duties, duties 
specifically stated, are imposed said 
board, which seem, clearly, mark the 
line separation between, what may 
termed the supervisory, advisory, man- 
datory and duties (Sec. 120) 
which some parts may are required 
performed the two specially 
chosen members the board (Sec. 125) 
and others require the sanction all 
majority its members and the 
particular duties devolved upon 
board for the assessment railroad 
property and equalizing the assessment 
real estate; for those specified duties 
(Sec. 120) and the duty devolved upon 


it, when sitting board for the as. 
‘sessment railroad property and equa- 
lizing the assessment real estate are 
the only duties devolved upon it, except 
the hearing and determination 


peals from the county board review, 


heretofore mentioned, such manner 

may its rules prescribe,” for 

such hearing and decision. 

SPECIFIC DUTIES IMPOSED STATE 
statement those specified duties 


show the propriety the 


attributed them; and the state- 
ment necessary, best made the 
very words the act: 


prescribe all forms books and 
blanks used the assessment and collection 


and change such forms when pre- 


scribed law, case any such change shall 
necessary. 

Second. construe the tax and revenue 
laws the state and instruct them relation 
their duties with reference taxation and 
any officer acting under any such laws 
any other person interested therein, 

Third. see that all assessments property 
this state are made according 

Fourth. Especially see that all the railroads 
and other corporations the state are assessed 
and taxed provided law. 

Fifth. see that all taxes due the state are 
collected. 

Sixth. enforce the penalties prescribed 
any revenue law the state for disobedience 
its provisions. 

Seventh. determine, when necessary, the 
amount required levied upon property 
the several counties cover any deficiency 
the state revenue not otherwise provided for. 

Eighth. examine all books, papers and 
accounts and interrogate under oath other- 
wise, all persons necessary enable the board 
acquire and obtain information that could 
any manner aid securing compliance 
with the tax and revenue laws the state 


all persons corporations liable taxation 


pay any license fee under any law force 

make such rules and regulations 

the board shall deem proper effectually carry 
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out the purpose for which the board consti- 
tuted and make all necessary rules and regu- 
lations not inconsistent with law, the board 
‘may deem necessary with respect its own 
meetings and procedure. 

Tenth. report the géneral assembly 
each session the whole amount revenue col- 
lected the state for all purposes, classifying 
state, county, township and municipal 
purposes with the sources thereof, the amount 
lost, and the causes the loss, the proceedings 
the board and such other matters informa- 
tion concerning the public revenues they may 

Eleventh. make diligent investigation 
and inquiry concerning the revenue laws and 
systems other states and countries far 
the same are made known published reports 
statistics, can ascertained corres- 
pondence with officers thereof, and with the aid 


information thus obtained together with ex- 


perience and observation our own laws, 
recommend the general assembly each 
session thereof such amendments, changes 
modifications revenue laws seem 
irregularity taxation facilitate the as- 
sessment and collection public revenues. 


Twelfth, see that each county the state 
visited least one member the board 
often once each year the end that com- 
plaints concerning the law may heard and 
that information concerning its workings may 
That all revenue officers comply 
with the law and all violations thereof pun- 
ished, and that all proper suggestions 
amendments and changes may made.” 


far can consistenly done, all 
said duties must performed 
the two members said board specially 
chosen such. The governor, auditor, 
and secretary state take part only 
the proceedings the board when per- 
forming the duties heretofore devolving 
upon the state board equalization, 
and such other times and under such 
circumstances may rendered neces- 
Sary effectually carry out the pur- 
poses the act. (Sec. 126). 

The authority heretofore devolved 
upon the board equalization 
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was year which real estate 
was appraised, examine the abstracts 
all the real property assessed for tax- 
ation the several counties the state 
returned the auditor state and 
equalize such assessments the manner 
provided and assess the railroad prop- 
erty denominated railroad track” and 
stock.” (R. 1881, Sections 
6406 and 


STATE RIGHT DISCLOSURE SUB- 
SEQUENTLY CONSIDERED. POWER 
ANY EVENT IMPOSE FINE. 


The authority given said board 
Sec. 123, and examine 
witnesses, administer oaths and.... 
access and power order the produc- 
tion any books and papers the 
hands any person, company cor- 
poration whenever necessary, 
prosecution any inquiries. necessary 
proper, their official capacity,” 
and the provision Sec. 124, which 
makes any person who disobeys any 
subpoena duces tecum said 
board any member thereof, refuses 
said board any member thereof, 
guilty misdemeanor and upon convic- 
tion punishable fine any sum not 
less than fifty nor more than one thou- 
sand dollars, refers the foregoing, 
especially the eighth classification; and 
conceding the authority board 
institute the proceeding this case 
and examine and have answer from the 
petitioner the questions asked, there 
total absence authority those 
questions, for said board any member 
it, assess fine against ‘him for 
refusal make answer any such 
questions. this conclusion not cor- 
rect, difficult understand the 
force effect the penal provision 
Sec. the act. the right 
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said board any time the 

discovery sought elicited from the 

will not here, buc later on, 

deemed necessary, state opinion. 

PROPERTY. 

Section the act requires every 
person, corporation owning, 
thé the proper County 
and the first day June each 
list schedule verified the oath 
such person, the oath the super- 
corporation, containing detailéd in- 
all the taxable property 
required the three speci- 
contained, with ‘the 
value’ item fixed such 
owner, opposite stich item. 

first Specification said section 
embfaces all property classed 
and two all the property such 
person, real and personal other 
than said track rolling 
stock.” 

The county auditor makes out 
copy said inventory except that 
embraced the specification and deliv- 
ers the proper assessor, who 
lists and assesses the same manner 
that ‘similar property individuals 
are listed and assessed; but such 
sessor takes notice said special 
railroad property. And proper 
have mind the fact already stated 
that all other taxable property the 
state, real personal, has been 
listed and assessed the 
auditors and thé assessments 
the réal ‘estate 
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between several townships divis- 
townships the proper county 
review; and also that appeals 
are provided for from the decisions 
such boards review said 

the same time said list schedule 
person, Company Corporation re- 
quired return the auditor state 
under his oath, the oath the secte- 


tary supérintendent such 


track” and and the 
capital stock, etc., which latter not 
taxable (sec. 85). And such person, 
corporation fails return 
railroad property the auditor state 
such auditor with the aid the county 
auditors and assessors asks such 
assistance, ascertains the facts 
and lays thém before the state board. 
Sec. 86. And made the duty the 
auditor state lay such statements 
and schedules before said state board 
its annual meeting the current year 
that may assess the assessable 
property therein. Sections 87, 133, 


THE STATE BOARD’S DUTIES ANNUAL 
SESSION AND ITS RIGHT DISCLOSURE 


And now the time has come for the 
aunual session the state board tax 
commissioners and its du- 
ties such session and determine 
possible its right during such session 
institute the proceeding which resulted 
the fining and the 
petitioner. 

129th section the act provides 
for the annual Session said’ board. 
requires said board ‘to annually 
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the first Monday August year 
the’ 
First, “Of assessing railroad property,” and 


second, ‘‘equalizing the assessment real 
estate provided this act.” 


Such are the very words employed; 
and the following provisions said sec- 
tion must possible taken having 
reference and giving aid the ac- 
complishment that declared pur- 

All the members said board are 
required convene such session, but 
any three them constitute quorum 
todo business; board may ad- 
journ from time time until 
the duration the session limited 
forty days. The governor its presi- 
dent, and the deputy auditor state, 
ditor its secretary. 

After the declared purpose its ses- 
sion and the designation its officers, 
said section proceeds confer what 
should termed prerogative powers, 
the limit can stretched beyond the 
set purpose the session. stating 
these separately better understanding 
can had. 

The state board tax commissioners 
hereby given: 

Ist. All the powers given county boards 
review. 

ad. They, the board, shall not bound 
any reports estimates value railroad 
property real estate other property re- 
turned the county auditors the auditor 
State, but shall appraise and assess all property 
its true cash value defined the ac- 
cording their best knowledge and judgment, 
and equalize the assessment Property 
throughout the state. 

They, the board, shall have the power 
send for persons, books and papers, examine 
hear and question witnesses, which 


the third this the act. 
24, 123. 
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4th. for contempt any one who 
refuses and answer questions fine, 
not exceeding one thousand dollars, and im- 
the county jail any county, not 
exceeding thirty days, both. 


the first importance fix the 
meaning application the said first, 


fourth presents and may 
possible, but seems very improbable, 

that the compiler the section contem- 
plated conferring the full 
board session overhaul 
the entire the county 
boards review, change, add to, 
correct the same any part, and 
after the manner fable, pile 
Pelion Ossa, reach the ‘topmost 
height dnd But 
give countenance such stretch 
would be, judgment, sanction 
such monstrous absurdity ought 
avoided, imputed legislative wisdom. 


REASONS GIVEN AND CONCLUSION 
THAT STATE BOARD CANNOT COMPEL 
DISCLOSURE BANK DEPOSITS. 


There is, however, ground upon 
which rest such claim, and state 
this positively for these reasons: 


have not been able find, the act, 
either express implied requisition the 
auditor any county the state, transmit 
single tax list schedule any assessable per- 
son, company, corporation, their respective 
counties, nor even the name any such person, 
company corporation, either the auditor 
state, laid before said board directly 
said state board, except the matter special 
railroad property, heretofore mentioned. 

railroad property that the detailed 
schedules are expressly required ‘be 
ported the auditor state, laid before 
said state board, annual session; and cases. 
appeals from decisions county boards 
review said implication, the 
lists schedules property, personal reat 
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assessable persons, companies corporations 

than special railroad property involved 
such appeals, would necessarily placed before 
state board. Sec. 87, 125, 134, 137. 

Because all the taxable property, personal 
and real, each township each county the 
state, the real and personal property persons, 
corporations owning, constructing 
operating railroads other than 
denominated track” and 
listed and assessed the township 
the instruction the county 
&c., then passes under the review and 
correction the county assessor, and from him 
the county board review, where the lists 
and assessments are reviewed, revised, correct- 
ed, and all errors, either desctiption, quantity 
values, corrected, and after that stand finished 
unless appeal taken said state board. Sec. 
48, 84, 94, 106, 113, 

Because only the aggregates value 
the different classes property other than 
said track” and rolling stock” 
each township each county the state, that 
required be, and which certified the re- 
county auditors the auditor state 
laid before said state board annual session. 
Sec. 134. 

Because only the special railroad 
property denominated track” and 
rolling that said state board annual 
session expressly authorized appraise; 
and enable said board make such appraise- 
ment, the auditor each county required 
furnish detailed statement all such property 
each road located through his 
the auditor state laid before 
said board said session (Sec. 134). And 
must necessarily inferred that questions 
involving assessments property appeals 
from the decision county board review 
state board, the latter would have the right 
and would its duty appraise such prop- 
erty. 87, 134, 

While the aggregate assessed value per- 
sonal property each township each county 
the state not embraced said special railroad 
property given the abstract, made out and 
returned the county auditor the auditor 
state, and laid before the state board, not re- 
quired taken into consideration the mat- 
ter equalizing assessments property. 

This clearly appears from the provisions 
sections 134 139 inclusive. 

Because only the aggregate values 
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the following classes property that said state 
board considers, viz.: railroad property, 
track” and stock,” lands 
and town and city lots; and this equalization 
made determining such rates addition 
deduction from the listed assessed 
tion each said classes property each 
county, from the aggregate assessed 


board deems equitable and just, dis. 
carding fractions and keeping such rates 
And counties are equalized ‘‘adding 
the aggregate value the lands, town and city 
lots, every county said board may believe the 
valuation too low, such rate per centum will 
raise the same its proportional value, and 
deducting from the aggregate assessed value 
thereof, every county which said board 
may believe the valuation too high, such per 
centum will reduce the same its proper 
cash value. But said board reduce the 
aggregate assessed valuation such property 
the state, certified the respective county 
auditors, nor increase such aggregate beyond 
the true cash value. Sec. 133, 135, 136. 
Because the clause also the amounts 
said board Sec. 139,” properly ap- 
plies the assessments said railroad property 
and assessments appeals which, 
opinion, should disposed such annual 
session, but whether correct appeals 
does not change the result the assessments 
said railroad property remain. 

Because the duties required the county 
boards review, prescribed the act and 
the grant appeals from their decisions said 
state board, conclusive the finality 
their actions upon the subjects given charge 
them, unless appeal taken. And the fore- 
going reasons apply with full force determin- 
ing the application each said specifications 


above set forth said Section 129. 


enumerating the agencies provided 
for carrying out the provisions this 
tax act have given detail the powers 
and duties the County Boards 
view and opinion from the 
eration those powers, and for the 
ons above given, that the said first stated 
specification grant said 
must held mean that over the 
jects given charge said state board, 
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its annual session, that board has the 
same power that said county boards 

review have over the matters committed 

their examination and decision 
their annual session; and the purpose 
the annual session said state board 
already stated, the assessing 
railroad property and equalizing the as- 
sessment real which makes 
plain and consistent the requirement 
Sec. 126, that the governor, auditor 
and secretary state shall only re- 
quired sit with the board and take 
part its proceedings when performing 
the duties heretofore devolving upon 
the state board equalization”, which, 
already shown, devolved other duties 
upon the last-mentioned board than the 
assessment railroad property, and 
equalizing the assessment real es- 
tate. 

Appeals from the decision the 
county boards review the state 
equalization were not then 
they are now, authorized; and while 
the time for their hearing and de- 
termination not fixed the act, and 
the manner left rules pre- 
scribed said state board, cogent 
reasons should urged why such hear- 
ing and decision should take place the 
annual session said state board, and 
that was the intention the legisla- 
ture that should; for the presence 
and action the full board ma- 
jority it, upon such appeals, could 
not consistently dispensed with, and 
the importance their being disposed 
before the adjournment the an- 
nual session said board, that the as- 
Sessment involved therein fixed and 
taken into account its final action and 
form part the certificates from the au- 
ditor state the proper county au- 
ditors, immediately after the adjourn- 
ment said state board, needs only 
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stated compel conviction. And 
this disposition way mars the 
symmetry the act, and gives what 
otherwise might called the lost pleiad, 
its proper place the system. 

therefore further opinion that 
the second specification authorization 
relieved said state board its annual 
session from giving full credit, the 
valuation the special railroad property 
committed its exclusive assessment, 
the value placed it, any part it, 
the reports such property the 
county auditor and the auditor state; 


and also from relying the 


placed any assessable owner upon 
any property real personal contained 
the statement schedule such 
property returned the county auditor 
any county the county assessor 
such county which involved any 
appeal from the decision the county 
board review such county, and 
also its equalizing the valuation 
the real estate the state from being 
bound the aggregate valuation 
either class it, certified said 
board the abstracts certified the 
auditor state, each county audi- 
tor the state, and laid before said 
board its annual session, and gives 
said board authority add deduct 
from the aggregate assessed values 
each class certified said board, 
such per centum said board its 
judgment shall decide equitable 
and just, according the directions 
given Sections 135 and 136 con- 
trolled the limitations Section 
133- 

Having deduced the meaning and ap- 
plication the said first and second 
clauses Section 129, the remains; 
and easy solution; follows reg- 
ularly from that the other two. 
the appraisement the particular 
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property that within the jurisdiction 
said its annual session, viz. 
railroad track” and rolling stock,” 
the case property involved 
appeals from the decision the county 
board review; and equalizing the 
valuation real estate, said board 
tax commissioners such session ‘‘have 
the power send for persons, books 
and papers, examine records” and 
and examine witnesses,” 

the necessity such examina- 
tion the case said railroad property 
held owned nearly every county 
the state and the hearing and deter- 
mination appeals from said county 
boards, there can question; and 
the necessity equally apparent de- 
termining the per centum that shall 
added to, deducted from, the aggre- 
gate values the different classes 
property designated said Sections 135 
and 136 which classes have been stated 
and need not repeated for there can- 
not exist even facie presumption 
that the persons composing said board, 
able and well informed they now are 
may the future, will able 
satisfactorily make such equalization 
without the aid knowledge obtained 
from witnesses, other sources evi- 
dence. 

that said board tax commissioners 
convened annual session, had legal 
power authority under the law, in- 
stitute the proceedings discovery 
question this case, nor require the 
petitioner either answer the questions 
asked him said board produce 
the books the German Bank Evans- 
ville, which was the time. the 


acting president, for its 


There was the time, and for the pur- 
pose sought accomplished, total 
absence jurisdictional power said 
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also opinion that the proper 
construction the act relating the 
powers and duties said board, 
gives said board authority institute 
and prosecute inquisition such 
general nature this question, does 
not cast the full board, but only 
upon one both the specially chosen 
members thereof; and, also, that 
such inquisition taxable property not 
listed and taxed should discovered 
other than sa:d specially designated 
railroad property, neither said board 
nor said members could appraise and 
assess such property and direct with 
their assessment placed the as- 
sessors book and tax duplicate the 
county, but could only report the facts 
discovery, the proper county as- 
sessor, auditor treasurer whose duty 
would then proceed investi- 
gate the matter after the method pre- 
scribed the act which referred 
this opinion. And already shown, the 
punishment any person who disobeys 
such members said board, refuses 
testify, vested the proper courts; 
and the county assessor, county auditor 
and county treasurer each county, 
clothed with ample powers make dis- 
covery omitted property and obliged 


perform such duty not only their 


oaths, but penalties prescribed for 
failure duty; and they each are 
position where they can perform the 
duty most effectually and with the least 
burden the citizens their respective 
Therefore, the insistance 
the large amount the state 
this contest entitled to_no weight. 
duties, to, find, the legal route; and while. 
judgment some that may 
the longest least effective, yet, 
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accords with the fundamental law 
the land, serves best maintain the 
rights the citizen and conduces most 
advance and perpetuate the pride, 
the prosperity and the glory the 
state. 

And, further, opinion, despite 
the expression the court First Wat. 
Bank Youngstown Hughes, Fed. 
Rep. 737, which not think applies 
the facts this cause, that the legis- 
lature this state, under the limitations 
its constitution and the constitution 
the United States, has authority 
vest power said board tax com- 
missioners, nor any fractional part it, 
require bank disclose the names 
its depositors gross, for the mere 
purpose indefinite discovery, this 
case, nor produce its books for examin- 
ation obtain such names for like pur- 
pose. The sanction such authority 
would, opinion, result the in- 
system inquisition and the encourage- 
ment vexatious and profitless espion- 
age, such degree was never con- 
templated, and certainly can find 
just sanction our plan government. 

Wharton Ev. Sec. 746; Best 
Ev. Sec. 624-629; Pacific Railway 
Commission, Fed. Rep. 250, 251; 
King The Merchant Tailors 
Barn. Adolph. 115; case, 
Cush, 320; Ex-parte Krieger, Mo. 
Appeals, 367; Courtney Know, 
765, Bray Discovery, pp. 13, 
16, 461; Parte Janes, Cal. 63%; 
Parte Zeehandelaar, Cal. 238; 
Evans’ Appeal, St. 259; 
Barb. 67; Cooley’s Const. 
Lim., top 638; Hare’s Const. Law, 
130, 133, 174; Fiske’s History Am. 

intimating that bank official may not 


proper case required the 
proper officials the tax system, the 
state tax commissioners, 
some one them, the proper 
township county assessors, the 
county auditor treasurer, testify 
named person company corpora- 
tion had money deposit the bank 
represented such official the first 
day April any year. What 
say that the time this inquiry was 
begun and attempted carried out, 
the said state board tax commission- 
ers had authority under the act 
institute such inquiry; and, further, 
that neither such time, nor any 
time, has said board any member 
it, had authority institute such in- 
definite inquiry the one this case; 
and, further, that said state board, 
any member it, had reliable informa- 
tion that any money deposit said 
bank the first day April 1891 had 
been omitted from taxation, was the 
duty the said board, the member 
thereof having such information, com- 
municate the county assessor, 
county auditor county treasurer 
Vanderburg County, whom the duty 
cast the act investigate the mat- 
ter, and upon proper notice given, 
hear and determine the truth, and, 
found true, make the proper ad- 
dition the assessor’s book and tax 
duplicate the county has already 
been stated. And right here proper 
refer the finality the action 
the county board review Vander- 
burg county; and the presumption that 
every taxpayer said county complied 
with the law and returned the asses- 
sors that county every cent money 
he, she had deposit said bank 
day April, 1891, And 
the admission the 
that the German Bank Evansville had 


—— 
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complied with the law the matter 
the statement schedule its taxable 
property, and that there was com- 
plaint that any the officers said 
bank had not complied with said law 
giving list schedule their re- 
spective taxable properties, and also the 
fact that the law does not require 
statement deposits from bank organ- 
ized under the laws this state, 
the United States. Such statement 
only required persons, companies 
associations not incorporated; and 
then the aggregate only for the purpose 
deduction from the credits such per- 
son, company association required 
belisted. Sections 59-61, pp. 219, 220, 
221, Acts 1891, 

But the constitution this state di- 
vides the powers the government into 
three separate departments; the legisla- 
tive, the executive (including the ad- 
ministrative), and the judicial; and 
person charged with official duties under 
one these departments can exercise 
any the functions another except 
theconstitution provided. Const. 

And the constitution vests the judicial 
power the state the courts named 
and provided for therein. Const. Art. 

The state board tax commissioners 
not court; that not too plain 
require anything beyond the state- 
ment. Its duties are purely administra- 
tive, and belong the executive depart- 
ment the state. Neither the governor, 
the auditor nor the secretary state 
can, under the constitution, vested 
with judicial power; for they each belong 
the executive administrative de- 
partment, and there provision 
the constitution giving such authority 
the legislature. Therefore, the gov- 
ernor, the secretary and the auditor 
state are each out the question, and 
neither this contention nor any 
other, under the said act, could either 
the members said board held 
court and vested with judicial power. 
The adjudging person guilty con- 
tempt and imposing fine other pun- 
ishment therefor, judicial, and belongs 
courts; the power the constitution 
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cannot elsewhere exist. 
Pheeters, Ind. 373; Gregory The 
State rel. Gudgell, Ind. 384; 
Williams, 106 Ind. 345, 357; 
Kuntz Sumption, 117 The State 
rel. Hoveryv. Noble al. Ind. 350; 
Ziebold, Fed. Rep. 791; Stuart 
case, 120 Mass. 118; Anderson Dunn, 
Wheaton, 204; Parte Doll,7 Phila. 

follows, therefore, that much 
said section 126 confers power 
said board adjudge recusant witness 
guilty contempt and punish him 
fine not exceeding one thousand dol- 
lars, and imprisonment the county 
jail any exceeding thirty 
days, both,” unconstitutional 
and void. 

This being the result, only remains 
for re-state conclusions: 

That the state board tax com- 
missioners had authority the time 
investigate the inquiry question 
this case, nor require the petitioner 
give the information asked pro- 
duce the books the German Bank 
Evansville for its inspection. 

That neither the said board, nor 
any fractional part it, has authority 
under said act, any time, the dis- 
covery sought elicited from the 
petitioner, the production the 
books said bank the admissions 
made this case. 

That the portion said section 
129 above-mentioned, unauthorized 
the constitution this state and void. 

follows, therefore, necessary 
consequence, that the power and duty 
the court relieve the petitioner from 
his unlawful arrest and commitment 
clear and uncontestable. Rev. Stat. 
1881, Sec. 1,119; Miller Snyder, 
Ind, Bacon’s Abridg. Hab. Corp., 
Parte Seibold, 100 371; 
Parte Fisk, 113 713; Parte 
Ayres, 123 443; Parte Perkins, 
Fed. Rep. 900; rel Frey 
the Wardens, 100 20; Fisher 
McGier, Gray, 1-49; Martin, 
Mich. 208; Parte Milligan, Wall. 
(U. S.) The State, 105 
513. Itisthe judgment the court 
that the petitioner discharged. 
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JEFFERSON LEVY. 


JEFFERSON LEVY, isa 
prominent citizen and lawyer 

New York, that city. His 
ancestors settled New York and Vir- 
ginia early seventeenth century, 
and were among the oldest owners 
real estate the first named colony, 
their patent, according the annals 
Albany, dating back 1665. The mor- 
tal remains his great-grandfather lie 
buried the old cemetery the New 
New York city, and those 
his grandmother are interred Monti- 
cello, Virginia, formerly the home 
Thomas Jefferson, but now, inherit- 
ance, the property her grandson, the 
subject this sketch. Representatives 
the family which Mr. Levy belongs 
have made its name historic through 
their services all the wars which 
the United States have been involved. 
His uncle, Uriah Levy, United States 
Navy, was the ranking officer the 
navy the time his death 1862. 
One the most ardent patriots, the 
life this brave and distinguished 
officer reads like romance, and while 
history remains will furnish exam- 
ple which young men may emulate 
with honor themselves and profit 


their When the war broke 


out between his native land and Great 
Britain the year 1812, Commodore 
Levy volunteered his services, and be- 
came inseparable from the brave, patri- 
otic officers and men who the Argus 
defied the enemy the English Chan- 


nel. was among those officers who 


afterwards languished chains Dart- 
moor prison until the close the war. 

Commodore Levy received his pro- 
motion lieutenancy for merito- 


rious service and extraordinary merit.” 
Shortly after the war (about 1817) 
what was then called the 
received the fire im- 
placable enemy several times before re- 
turning it. Dubardeen Inlet, 
the risk his life, saved the lives 
men and women, imperilled the 
winds and waters furious gale, and 
the scars then received were borne 
his grave. Rio Janeiro, 
Commodore Levy interposed his own 
body between blows aimed Brazilian 
soldiers brother officer, and saved 
the latter’s life receiving his hand 
the sabre, and his side the bayonet 
intended for fellow officer. This 
manliness and the skill showed 
naval matters were noted the Em- 
peror Dom Pedro, who offered Commo- 
dore Levy command the splendid 
frigate Caroline and great dignities 
would resign from the American navy 
and take service under the Brazilian 
flag. But this proposal the gallant 
young officer patriotically sent reply: 
would rather serve cabin boy 
own service than captain any 
other service the Commo- 
dore Levy admirer Thomas 
Jefferson, and fine bronze statute 
the author the Declaration Inde- 
the rotunda capitol Washing- 


ton, was, his gift the United States 


government the year 1834. also 
presented copy this splendid work 
art the city New. York, and 
now Ornaments the governor’s room 
the city hall. recognition his dis- 
tinguished services, the mayor and com- 
monalty New York presented him 
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with the freedom the city. Commodore 
Levy resolutely set his face against the 
British custom flogging, which prev- 
ailed the navy its earlier days, 
taking ground against inhuman 
and unmanly and foul injustice 
our seamen. author 
the statute for the Abolition 
Whipping the United States 
which put end the practice, and 
won for him the title, which prized, 
‘‘the father the Seamen the 
United States Navy.” After the death 
President Jefferson, purchased 
Monticello the request President 
Andrew Jackson, from the estate 
This property which re- 
garded the grandest old colonial 
home America, was begun Jeffer- 
son 1764, and finished 1771. 
built somewhat palace the Petit 
Trainon, Versailles, Its public rooms 


consist grand saloon, dining hall, 


library, Jefferson, Madison and Monroe 
rooms, ball-room and grand 
small platform, elevated some three hun- 
dred feet above the surrounding country, 
and five hundred and twenty-eight feet 
above the level the sea. The estate 
embraces five park land, 
gardens and lawns. Monticello was 
visited the British raider, General 
Tarleton, during the Revolution, but 
considerately spared the lovely mansion 
and set guard over it. During the 
late Civil War, this magnificent property, 


entirely within the confederate 


lines, was confiscated the confederate 
government, together the other 
property, real and personal, Commo- 
dore Levy, who, although Democrat, 
remained faithful his allegiance the 
national government. the close 
the civil war, his nephew, Mr. Jefferson 
Levy, entered and took possession 
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the property the legal inheritor 
the estate his illustrious uncle. 

The father Mr. Jefferson Levy, 
was the late Captain Levy, also 
gallant officer service the United 
States. Born Philadelphia, 1807, 
grew the service his country, 
and the time the Mexican war, 
being then the prime his manhood, 
commanded the United States vessel 
America,” and was appointed Gen. 
Winfield Scott, commanding naval officer 


the port Vera its surrender, 


died 1883. 

Jefferson Levy, his eldest son, was 
educated under private tutors, gradua- 
ting the University the city New 
York, and when nearly age, began the 
study law under the late Hon. Clark- 
son Potter, one the most distin- 
guished jurists the American bar. 
After being admitted practice, one 
the first cases placed his hands was 
that the widow the late James 
Taylor. contesting and settling the 
many litigations, Mr. Levy defended the 
interests his client against army 
older attorneys, embracing number 
the most distinguished lawyers the 
bar New York and Oneida counties; 
among them, Francis Kernan, Roscoe 
Conkling, Henry Clinton and Ed- 
ward Stoughton. succeeded 
well exposing the wretched condition 
the laws governing the administration 
estates the surrogate’s office, that 
the old laws were repealed and new ones 
enacted the legislature, putting 
check for the future upon the 
system extravagant and wasteful al- 
lowances which, that time, had 
been scandal and disgrace. While 
inheriting wealth, the subject this 
sketch may justly lay claim being 
self-made man, has never em- 
ployed any manner his inheritance, 
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but has made his way entirely through 
his own efforts. has always paid 
great attention real-estate 
matters, and, although well known 
that makes sale his abilities 
this direction, recognized one 
the greatest real-estate experts the 
city New York, and his advice 
that subject continually solicited 
capitalists and banking and insurance 
Mr. Levy has always been 
noted for his intense interest public 
affairs. Long before wasof age, this 
bent his mind was plainly manifest. 
His ambitions and studies have been 
the direction public life, although 
has seen fit refuse all public 
office suggested for his acceptance. His 
acquaintance with public men very 
large, particularly the Democratic 
party, with many which 
has been terms the closest and 
most confidential intimacy. 
familiar figure political, social and 
club circles the metropolis, and al- 
though takes justifiable 
pride his magnificent country home 
Virginia, which his pleasure and 
privilege preserve the same con- 
when was the possession 
its illustrious founder. 

Mr. Levy vice-president the 
Young Men’s Democratic Club, mem- 
ber the New York Historical Society, 
the Manhattan, the Reform, the 
Southern Society, and other well-known 
clubs. man genial nature, 
elegant manners and charitable im- 
pulses, and widely popular all 
circles society. The possession 
ample fortune, acquired through his own 
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unaided efforts, gives him that freedom 
which enables him devote goodly 
share his time study and edu- 
cation the great problems state- 
craft for which has natural inclina- 
tion, and upon which his views are fre- 
quently solicited and his advice acted 
upon distinguished men his ac- 
quaintance prominent life. 
Mr. Levy was nominated recently 
the county democracy for Congress 
the tenth New York district, and while 
his nomination was equal election 
reason his popularity the con- 
gressional district, refused run for 
reasons set forth the following char- 
acteristic letter: 


NEW YORK, Oct. 20, 1891. 


DEMOCRACY, 


DEAR notified the nomination for 
the office of Representative in Congress by the Con- 
vention of the New York County Democracy, in the 
Tenth Congressional District, 1 stated that I would 
communicate with you the subject few days. 

“The honor of receiving a nomination for such a 
distinguished office the organization which you re- 
present highly appreciated me. Under different 
circumstances would pride accept the no- 
mination. me, however, that the 
tions existing respect the election this year are 
of such a character that the result in the state must 
havea far reaching, not controlling influence upon 
the Presidential election 

division the ranks the Democracy the 
election members Congress would least have 
the appearance the minds many difference 
the party upon the principles tariff and adminis- 
trative reform to which the party is pledged, and for 
which the great national leader the party gave the 
keynote in his historical message to Congress. 

“It, therefore, behoves Democrat make 
personal ambitions subservient the more im- 
portant purpose united front the 
common enemy of Democratic policy and principles. 

“It is true that the great mass of Democratic voters 
this city have grievance against the management 
the party under the controlling influence 
Tammany Hall, which, under other circumstances 
might properly find expression and independent 
contest upon the national issue, seems that 
can well afford forego for the present the effort 
to redress that grievance, at least in the matter of 
electing representatives the National Legislature. 

“In this view. while grateful for the honor which 

our nomination hasalready conferred upon me, and 
ully appreciating the honorable distinction which an 
election the office would confer, deem 
duty torespectfully decline the nomination.—Yours 


respectfully, JEFFERSON 
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RESPONSIBILITIES BANKS FOR THE NEGLIGENCES AND DE- 
FAULTS NOTARIES. 


view the universal employment 
banks agents for the collection 
commercial paper payable both 
nearby and distant places, and the nec- 


essary employment the latter sub- 


agents, correspondents, notaries 
the performance the work, questions 
respecting the liability the bank with 
whom the paper deposited for the 
acts negligences the subsequent 
mediums through which operates, 
frequently arise, and their solution 
practical importance. Upon the ques- 
tion the liability bank for the 
detaults its immediate officers and 
agents, and its distant correspond- 
ents implied law the absence 
special contract, there unfortunate 
contrariety judicial opinion. 

The national courts, New York, Ohio, 
and courts other states, uphold the 
doctrine absolute liability the bank 
with whom the paper deposited, for 
the negligences defaults its sub- 
sequent agents correspondents. 

Missouri and other courts hold the 
bank absolutely liable for the negligences 
its immediate agents, respecting col- 
lections the place the bank; but 
regarding distant collections, liable only 
for due diligence transmitting the 
paper proper correspondent, with 
proper instructions; and this done, not 
liable for the correspondent’s defaults. 

The courts other states announce 
the doctrine simply with reference 
distant correspondents, (being silent 
the subject liability for immediate 
that the contract implied the 
reception paper payable dis- 


tance, makes the duty the bank 
transmit suitable correspondent, 
who then becomes the agent the 
owner, the first bank not being liable 
for his defaults. 

The purpose here select from the 
general class sub-agents whom the 
collecting bank employs respecting the 
collection, one particular, the notary, 
whose agency characteristics are cer- 
tain respects peculiar himself; and 
inquire if, and how far, the general 
rules liability for defaults sub- 
agents general, extend and embrace 
the defaults the notary public. Many 
the text-writers place the notary 
the same category with other sub-agents 
and correspondents, for whose defaults 
the principal bank is, not,liable, 
the case may be. For example, Daniel 
Negotiable Instruments, 341, 
specifying the classes cases which 
the courts have pronounced different 
views the question principal’s lia- 
bility for default sub-agent, says: 

“The first class maintains the absolute liability 
the bank for any negligence or default of the nofary, 
agent or correspondent,”’ etc. 

But among the decisions cites 
support this will found those ren- 
dered states and jurisdictions where 
the liability for the default notary 
has been held separate matter, resting 
different principles and regarding 
which different conclusion has been 
reached. being plain from the vari- 
ous decisions which have been made 
that the liability for the notary has not 
been held, all cases, identical with 
the liability for other sub-agents cor- 
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respondents, the inquiry becomes perti- 
nent and important—how far have the 
cases gone making distinction 
liability? 

have looked into the law most, 
not all the states wherein the question 
liability for notary’s negligence has 
been considered, and the recital the 
varying views which have been expressed 
will prove entertaining all bankers 
interested the subject, and value 
presenting the rules liability the 
various jurisdictions. 

the first place, may fairly laid 
down universal proposition that 
where the employment the notary 
strictly the line his official duty, 
respecting matter which alone can 
perform—e. the protest foreign 
bill exchange—his some- 
thing for which alone answerable, 
and his banker-employer not charge- 
able his misdoing. While not 


expressly held those jurisdictions 
which hold the banker liable for the 


non-official acts the notary (regarding 
the notary perfurming these acts 
the agent the banker,) intimated 
inferable, and there are cases 
the contrary. Here, beyond question, 
the notary commissioned public 
officer; not ordinary private agent, 
the subject voluntary selection. Hence 
start with the proposition that, 
far the strictly official acts the 
notary are concerned, the notary not 
the agent the banker, but public 
for whose neglect the banker 
more liable than would attorney 
for the neglect sheriff, who 
mistakenly released property from at- 
tachment execution. 

But respecting the liability 
for those acts the notary which, al- 
though more properly done him, are 
still capable performance other 
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individuals, there wide difference 
the cases, fair idea which may 
arrived classifving them into two 
groups: 

Group These cases concede intimate that 
the strictly official act notary—e. protest 
foreign bill—is that public functionary, 
for neglect respecting which the banker-em- 
ployer not responsible; but they refuse con- 
sider his notice non-acceptance non-pay- 
ment foreign bill, demand, protest and 
notice domestic bill note—even though 
statute empowers him do, and makes his 
protest convenient evidence for the holder—an 
official act. the contrary. all acts this 
nature, asserted, are performable pri- 
vate done notary they are 
non-official, and the notary performing them 
deemed the agent the banker-employer, 
and not independent public officer. Hence 
the same rule liability meted out the 
banker for the neglect the notary respecting 
these acts for that any other private agent. 

Group These cases, wherever statute 
usage empowers authorizes the 
notary respecting demand, protest and no- 
tice domestic bills notes, and makes 
protest evidence—thus extending his common 
law functions—hold these acts official 
hold the banker’s right duty em- 
ploy the notary and secure the owner the ben- 
efit his service and protest and distinguish- 
ing the notary from private agent, declare the 
banker not liable for his neglect. 


will proceed look into the va- 
rious will set forth, with each, 
the rule, any exists, respecting liabil- 
ity for defaults general agents cor- 
respondents, other than 
the distinction be- 
tween notary and non-notary classes 
agents. 


First, taking those states which hold, 
stated group that certain acts 
the notary are non-official, respecting 
which the agent the banker, 
and the latter liable for his neglect, 


approach 
New York- 


RULE LIABILITY FOR AGENTS AND NO- 
TARIES. 


1 

f 
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The general doctrine collecting 
bank’s liability for defaults agents 
Bank* the year 1839, and 
reiterated Ayrault Pacific 
and other is, the language 
the last named case, that ‘‘a bank re- 
ceiving bill promissory note for 
collection, whether payable its counter 
elsewhere, liable for any neglect 
duty occurring its collection, 
which any the parties are discharged, 
whether the officers and immediate 
servants, other agents the bank, 
its correspondents, agents em- 
This general liability may varied 
express contract implication aris- 
ing from general 

The rule liability for notaries’ de- 
faults may gathered from the lan- 
guage the court Merchants’ 
Bank, and Ayrault Pacific Bank. 

Merchants’ Bank the collect- 
ing bank, who was held liable for its 
correspondent’s default,was NewYork 
bank, and the loss occasioning the suit 
had been caused the negligence 
the notary its Philadelphia corres- 
pondent omitting notice non- 
acceptance. Verplanck, Senator, deliv- 
ering the majority opinion, said: 

There yet one other point this case. 
This, recollect rightly, was not pressed 
the argument before us, yet when first sug- 


gested seemed more force than any 
other the defence. the fact this negli- 


gence having been committed 


public officer, appointed the 
executive authority the state. his laches 
had been committed that officer that part 
his duty which was peculiarly official, and 
could only performed himself some 
other notary, having been requested in- 
structed perform such duty, doubt whether 
the collecting bank, other institution per- 


*22 Wend. 21s. 
+47 N. ¥. 270. 
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son employing him, would responsible for 
his neglect that which was not voluntarily 
confided him, but wherein his official duties 
were rendered necessary the requirements 
Then would seem the notary 
would alone responsible. This 
principle does not apply here. Notaries are 
commissioned public officers whose office gives 
their notarial attestation peculiar authority 
and effect according the law negotiable 
paper. But they are with us, also, practice, 
the agents the several banks whose em- 
ploy (in the phrase used evidence here) they 
may be. agents appears that business, 
connected with their official character, yet 
the present instance the notary’s strictly of- 
ficial acts were sufficiently correct. Upon refusal 
accept noted the bill for protest. 
all that the law required. The giving 
notice non-acceptance was another and im- 
portant duty, not necessarily and strictly official, 
which those who employed the notary thought 
fit, for reasons convenience, confide him, 
but which might have been executed any 
view, the character agent, whose 
discretion his employers entrusted part. and 
for whose neglect they should answerable. 


Ayrault Pacific Bank, supra, 
where the responsibility decreed 
was for neglect notary respecting 
domestic note, the court said: 

the bank employs notary presenta 
promissory note for payment the 
proper notice charge the parties, the notary 
the agent the bank and not the depositor 
sarily employed,as the service can performed 
any clerk other servant the bank. 

These extracts show the New York 
law responsibility for notary. Fora 
strictly official act, his banker-employer 
would not responsible. But for 
act not strictly official—and held non- 
although one which many 
states regarded official, because 
empowered law it, and his 
certificate itself proof—he mere 
private agent, for whom his employer 
responsible. 


os 


Journeying the sister state 
New Jersey 


find the New York decisions both 
upon the subject responsibility for 
agent, and for notary, followed their 
where the owner sued the indorser 
domestic note, and recovery was denied 
because the notary the bank which 
was deposited for collection, failed 
notify the indorser, the following rule 
bank’s liability for was an- 
nounced 

bank which assumes the duty collect- 
ing agent, absolutely liable for any negli- 
gence default notary correspondent, 
well its own immediate servants re- 
lation it. 

This language broad enough in- 
clude responsibility for neglect notary 
the performance unquestiona- 
bly official act, such protest for- 
eign bill; but water never rises higher 
than its source, and the source basis 
the rule quoted the New York case 
Merchants’ Bank, cited the 
court. further discussion, the 
New Jersey rule may declared the 
same that New York. 


MISSOURI RULE AGENT, CORRES- 
PONDENT AND NOTARY. 

The Missouri upon the liability 
has been declared Daly Butchers’ 
Where the bank with 
which paper, payable distance, 
deposited for collection, uses due dili- 
gence and transmits the paper 
proper correspondent for collection, 
with proper instructions, its responsi- 
bility end; but where the 
and the payer the note both reside 
the same city, the owner not then 
presumed contemplate that the bank 


t13 Vroom, 28. 
§ 56 Mo. o4 
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will employ any sub-agent, but that the 
bank and its immediate agents will per- 
form all the duties necessary. 

The rule respecting liability for no- 
tary was announced earlier case. 
domestic note, left with bank for 
collection, was delivered notary for 
protest and notice. The notary was 
appointed the bank all its 
tarial business and had required him 
give bond for the faithful discharge 
his duties. The indorser was dis- 
charged the notary’s negligence. Was 
the bank liable for the neglect the 
notary? The court held yes, giving the 
following reasons: 

the subject the were for- 
eign bill exchange, might present en- 
tirely different aspect; but negotiable 
promissory note. mere private person could 
have made the demand and given the notice, 
and the employment notary was not neces- 
sary. Our statute authorizes and permits 
notary act, but does not require his official 
action the exclusion any other individual. 

The defendant having appointed the notary 
the year, and required bond for the faith- 
ful performance his duties, made him its 
agent and officer the bank. The 
notary, this instance, was not acting the 
character independent officer, the dis- 
execution duty devolved upon 
him law, but the agent the 

Kansas. 

Kansas the question arose 1884 
Bank Lindsborg that state 
the rule correspondents’ default, 
that the undertaking bank with 
whom paper deposited for collection, 
payable elsewhere, transmit toa 
suitable correspondent; but that the 
first bank liable for the latter’s 
negligences. the case cited, involv- 
ing responsibility for notary, the suit 
was the owner domestic note 
against the correspondent bank the 
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bank original deposit, for the negli- 
gence the notary the correspon- 
dent, who made demand and gave notice 
one day too soon. The fact was estab- 
lished the case that the notary was 
incompetent. Counsel for the bank 
claimed that the rule which made 
the first bank not responsible for the 
defaults its correspondent, applied 
the second bank for the same reason, and 
the owner must necessarily pass over the 
second bank, and look the notary 


personally for the neglect. 


The court held the bank liable 
neglect. the first place, the 
bank elected incompetent notary. 
But even competent, the bank would 
nevertheless liable. Said the court: 


true that this state notary public 
public officer who required take oath 
office and give bond, and such public of- 
ficer authorized ‘‘to demand acceptance 
payment foreign and inland bills exchange 
and promissory notes, and protest the same for 
non-acceptance non-payment, the may 
require, and exercise such other powers and 
duties the law nations and commercial 
usage may performed notaries public.” 

But there was necessity the present case 
for the demand, protest notice, have been 
made given through notary public, and there 
was necessity for any protestat all. The de- 
mand and notice was all that was necessary, 
and these might have been made and given 
any person duly authorized the Lindsborg 
bank. Besides, notary public cannot, 
notary public, nor public officer, give notice 
the non-payment promissory note. 
gives any such notice, does merely 
the agent the holder the note, the 
agent the person employing him give such 
notary public serve such notice, his sure- 
ties his official bond are not liable for any 
failure his part properly serve the same. 
the present case was the duty the Bank 
Lindsborg serve the and had 
the right serve the same through the agency 
any person whom might choose. The 
bank selected person serve the notice 
who was not competent and the notice was not 


properly served and hence think, under 
circumstances, the bank itself must held 
liable. 

South Carolina. 


was left with bank for collection, and 
was handed its notary, who failed 
give notice dishonor. The court 
said: 

And first that ground defense which sup- 
poses the bank excused, because employed 
notary who isa pnblic officer, and the bank 
therefore not responsible for his ignorance 
laches, unless his incapacity were notorious.” 
what extent this ground might avail the de- 
fendant the subject the controversy were 
foreign bill exchange which protest is. 
necessary, will not now considered, much 
less decided. The question here arises 
promissory note; protest for non-payment is. 
not necessary; altogether superfluous; de- 
mand for payment was necessary; and toenable 
proved was necessary employ some 
one make it; but notary was not requisite, 
any other ndividual would have sufficed 
make the demand make the inquiries 
essary giving notice. Supposing the notary 
employed here for that purpose, which not 
clear, cannot regarded acting officially, 
and must regarded the mere agent the 
bank, for whose omissions mistakes the 
liable. 


SUMMARY CASES HOLDING LIABILITY 
FOR 

here end the cases which the 
notary, when not protesting foreign 
bill exchange, has been held acting 
private agent for whom his em- 
ployer—the responsible. Most 
the cases have related some act. 
respecting domestic bill note. 
the early New York case, the act was. 
respecting foreign bill; was not 
protest, however, but notice non- 
acceptance. all, although the notary 
both, render these services, and 
his acts are far official that his certifi- 


Hill, C., 77; year 1836, 
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cate them itself advantageous 
proof the owner, deemed merely 
said, could well performed 
private individual, and the banker has 
his choice agents. These cases all 


overlook the fact that not only 


custom, but statute, point the notary 
the proper functionary perform 
the service, inasmuch certain benefits 
proof are derived from his special 
employment, that, after all, not 
matter free choice among agents 


banker, but special official whom 


would seem his duty, the interest 
the owner, select. 


Indiana the Fence 

Indiana, the supreme’ court has 
recognized the doctrine absolute lia- 
bility collecting bank for defaults 
agents correspondents, but has ab- 
stained from expressing decided opin- 
ion respecting notary. 

express company received for collection 
bill exchange drawn one state, 
payable another, and delivered the 
same notary for demand and pro- 
test one day too soon. The notary pro- 


testing that day released drawer 


and indorsers. The court said: 


Taking for granted for the purposes this 
case that the bill before foreign one, and 
required notarial protest, and notary, having 
fact, been employed, the express company 
liable for his negligence? did the liability 
that company cease when delivered the bill, 
the proper time, competent notary, sup- 
posing the delivery was thus made this case? 


The court stated the authorities were 
conflict close examination will show 
conflict respecting bill;) 
that the applicability the doctrine 
absolute liability for defaults sub- 
agents, notaries, had not arisen 


Ind. 


the state; and that did not now 
for the express company did not deliver 
the bill the notary the proper time, 
and negligence was charge- 
able the express company itself. 

brief review the contrary cases, 
and their reasons will now given; 

Maryland. 
RULE NOTARY, 

Maryland find reported case 
declaring the responsibility collect- 
ing bank for the default either imme- 
diate agent distant correspondent. 
But whatever the rule that state re- 
specting the bank’s liability for this 
class agents, the non-liability for de- 
fault its notary has been adjudged 
the case Citizens’ Bank Baltimore 
decided 1835. domestic 
note was deposited with bank for 
lection, and its amount lost the owner 
the neglect the notary public em- 
ployed the bank not properly no- 
tifying the indorser. The owner sued the 
bank for its notary’s neglect. The bank 
proved that the notary was duly com- 
missioned the city Baltimore; 
that was the universal custom and 
usage the banks that city cause 
demand, protest and notice indorsers 
case inland bills and notes, well 
foreign, and that the notary was the 
habit discharging those duties for 
several stated bankers. The court said: 


The act 1837, ch. 253, makes protests in- 
land bills exchange and promissory notes. 
PRIMA FACIE evidence; and for the purpose 
securing the benefit this law the owners 
receiving them for collection place them 
the hands notary that they may protested 
due time, when necessary. And think 
that this state when, the course 
business, without any special agreement 


Md. 530.. 
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for collection, which due time delivered 
notary usually employed such matters 
the bank, that the necessary demand, pro- 
test and notices may made and given 
him, the bank will not answerable case 
loss resulting from failure the notary 
perform 


The court, without expressing any 
upon the rule responsibility 
collecting bank for defaults ordin- 
ary agents correspondents, shows its 
recognition distinction the fol- 
lowing reference makes early 
New York decision: 


The responsibility banks receiving notes for 
they have employed other banks 
agents, has been carried further New York 
than some other states the Union. But 
even there Urica BANK, Johns. 
Rep, 284, where the bank was held answerable 
account having employed person 

make demand and give the notice, who was not 
competent agent, the court say: the note 
had been delivered toa notary would present 
Notaries are officers apponted 
the government. This may evidence suffi- 
cient justify agent committing them 
business relating their offices, 
point fact might subsequently appear they 
did not possess the necessary qualifications.” 


New York, course, subsequent 


decisions modified this utterance, 
but still good for Maryland. 


Mississippi. 

Mississippi bank not liable for 
the neglect its notary. Bowling 
domestic note, left with 
bank, was placed the hands 
tary, who was negligent respecting notice 
dishonor. The court thus announced 
the law the state; 

settled that bank receiving commercial 
paper, agent for collection, properly dis- 
charges its duty case non-payment, 
placing the paper the hands notary 


public, proceeded with such manner 
charge the parties it, and secure the rights 


Miss. 41. 
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the real owner; and that the bank not li- 
able such case for the failure the notary 
perform his duty. 
Bank, How. (Miss.) 648; 
AGRICULTURAL BANK, 7S. 592. These 
cases hold that the notary the sub-agent the 
holder, through the bank, and such liable 
the holder; and are satisfied that the rule 
declared those cases correct. 


The court also showed that Miss- 
issippi, under the statute, the rules 
commercial law the duties no- 
taries respecting commercial paper, are 
materially enlarged, and embrace the 
giving notices. 


Louisiana, also, bank not re- 
sponsible for the default its notary. 
the owner sought make the bank 
liable for promissory note, deposited 
for collection, upon which the bank’s 
notary failed preserve the liability 
the indorser. The usage New Or- 
leans bankers was shown, over 
such notes the notaries for demand, 
protest and notice. The court presented 
the following inquiries: 

Whom was the duty the bank em- 
ploy demand payment, make protest, and 
give notice protest this note? 

How far the bank liable for the negli- 
gence the person thus employed? 

Upon the first inquiry, showed that 
the law Louisiana provided for the 
appointment notaries and clothed 
them with authority ‘make demand 
and protest bills and notes; and after 
setting out fully the statutory provisions, 
the court says: 

thus appears that agent who entrusts 
notary public the duty protesting and giv- 
ing notice protest, selects public officer who 
acts under the solemnity oath, and the au- 


thority the executive commission and the laws 
the land; whose official character implies cer- 


La. Ann. 13. 
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tain degree skill and experience; whose pro- 
test fixes instantly and certainly the liability for 
interest; whose official records the protest and 
notice remain though should depart: survive 
not only his recollection but his life; and stand 
perpetual remembrance his official acts. 
Under such circumstances cannot doubted 
what course prudent and faithful agent should 
pursue. Knowing the lawand the advantages 
which observance the law gives the 
bolder note thus protested and notified, 
the agent’s duty employ notary public. 


second question, how far 
the bank was liable for the negligence 
the notary whom was its duty 
employ, the court held that the bank, 
having shown the same care, attention 
and diligence which men common 
prudence bestow their own affairs— 
the notary being the same officer whom 
the bank uniformly entrusted with its 
business—the bank was not answer- 
able for the notary’s neglect. 

was urged the case that the 
bank had taken bond from the notary, 
conditioned save harmless from his 
negligence misconduct, this exhibited 
their conviction their own responsi- 
bility for the notary’s misdeeds. The 
court said: The duties ofa 
bank, are multifarious, and the taking 
bond salutary precaution; but 
certainly contract this sort between 
the notary and the bank has connec- 
tion with deposit between 
the plaintiff and defendants, and cannot 
diminish nor enlarge the liabilities aris- 
ing from 


Massachusetts, the doctrine col- 
lecting responsibility for corres- 
pondent’s defaults that where the 
nature the business which agent 
engaged requires for its proper and 
reasonable execution the employment 
sub-agent, the principal agent not 
responsible for the defaults the sub- 
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agent, provided proper sub-agent was 
selected.” Dewey, J., Warren Bank 
Suffolk Bank, Cush. 582; citing 
Mercantile Bank, Pick. 332; 
Dorchester New England Bank, 
Cush. 177. 

The question the responsibility 
for notary arose Warren Bank 
Suffolk Bank.* domestic note was left 
with Boston bank forcollection. The 
question was its liability for the 
negligence its notary who had been 
its service for ten years, and was re- 
garded competent. The bank offered 
show that was the invariable usage 
Boston banks place notes sent 
them for collection, not paid the 
proper time, the hands notary 
public, for demand and protest. This 
evidence the lower court rejected im- 
material, and held the bank responsible 
for the notary’s negligence. The su- 
preme court declared the lower court 
was said: 


This evidence the usage and course 
business was proper, and ought have been 
submitted the jury. Those dealing with 
bank, and especially the plaintiffs bank) 
whom knowledge this usage and the course. 
business the collection notes was shown 
exist, were bound would, think, 
have authorized the jury find implied 
agreement assent the employment 
sub-agent, notary public, for the purpose 
making demand the maker, requiring only 
the collecting bank due diligence and care 
selecting the notary, general usage binding 
certainly those who were conversant 
sufficient answer this say that was not 
absolutely necessary employ notary 
case like the present certify the demand 
and protest. 


this state, the collecting bank 
held the duty transmitting paper, 
payabie distant place, proper 


Cush. 582. 
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and responsible correspondent. 

Respecting liability for notary, 
early case the district court Phila- 
delphia declares the bank not liable for 
the negligence its notary respecting 
United Statest 

The opinion Judge Stroud the 
District Court Philadelphia,§ presents 
forcible reasons fur the conclusion. 


recites; The notary commissioned 
entitled law fees for services con- 
nected with the collection promissory notes; 
refusal and notice, when these facts are comprised 
his certificate, which last circumstance 
modification the common law, convenient 
the holder; the customary mode, default 
payment, hand notes notaries; the un- 
dertaking the bank pursue this course 
and the holder must understood have con- 
sented; the laws Pennsylvania recognize the 
right employing notaries make demand and 
give notice; these acts have been decided 
official 487) and within the meaning 
the act assembly which substitutes no- 
tarial certificate under seal for personal exam- 
ination the notary oath—a provision con- 
venient not positively advantageous the 
holder note; the employment tne notary 
the bank, likened the employment the 
sheriff execnte process, attorney who 
had undertaken collect debt, and for whose 
attorney would not liable; and 
the judge concludes: 

not consider the notary the light 
agent the bank, selected from its free 
volition, but the contrary necessarily em- 
ployed deference established usage, known 
alike both parties, and virtually therefore the 
agent well the plaintiff the de- 
fendant.” 


The judgment this case was affirmed 
the supreme court Pennsylvania 
who proceeded, not the ground 


Chester Co. Rep., 


Miles, year 1836; affirmed appeal, Whart. 
105. 


Miles, 
Whart. tos. 
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the official character the notary, but 
that the bank had performed its duty 
employing competent person. Said the 
court: 


bank compelled the incorporeal nature 
its essence, act the instrumentality 
agents; and whenit employs its own servant, 
with the usual instructions, performs its im- 
plied promise use ordinary diligence. lay 
the official character out the 
The bank was bound commit the business to- 
competent hand, and not alleged that the: 
notary was not such. 


Ohio. 


Lastly come the state Ohio. 
this state the rule established that 
bank undertaking collection abso- 
lutely responsible for the default its. 
notary; and here have good illus- 
tration the distinction liability be- 
tween notary and non-notary classes 
agents. Butler,* the owner 
domestic note, left with bank 
for collection, and not collected, 
fix the liability The 
note was not paid maturity, and the 
bank, according the general usage 
the place, handed reputable no- 
tary for presentment and protest. The 


owner sued the bank for the 
negligence. The court said: 


this state, the office notary public 
tablished statute. Careful provision made 
for the appointment the officer. receives. 
commission, and required give bond and 
take official oath. also required have: 
seal, and keep register which de- 
clared public record, with provision for its per- 
petual preservation. One his duties 
receive, make and record notarial protests and 
his instruments protest are declared 
FACIE evidence the facts therein 
bankers, cashiers, tellers clerks banks, 
disqualified hold the office; and directors, 


* 41 O. S. 519; year 1885. 


stockholders, attorneys, agents and all other 
persons holding official relations any bank are 
act notary instances where 
such bank The policy the act 
secure competent and disinterested service, 
and encourage the employment notary 
independent officer free from bias. But the 
statute does not require protest. renders 
inconvenient dispense with the services 
notary, and inducement employ him, 
well for convenience, makes his act PRIMA 
Before the passage the act referred to, no- 
tary frequently sustained double relation 
making protest, acting both public officer 
and officer the bank, its agent at- 
torney under its private employment. But 
under the statute, bankers throughout the state 
have, generally, not altogether, discontinued 
private employment and relied solely the no- 
tary independent officer, 

think that under our legislation and 
the circumstances stated, bank’s customer 
the act delivering for collection, must held 
contemplate the preference given protest, 
and direct the employment due course 
notary; and that the bank taking the paper 
for collection, agrees collect paid, and 
not paid hand reputable notary 
season. think this may said the 
natural import delivery the one 
and taking the other, especially juris- 
diction where the notary can act only 
dependent public officer. 


SUMMARY CASES DENYING LIABILITY 
FOR NOTARY. 


all the last cases cited, see the 
bank held not liable for the default 
the notary, not only where that function- 
ary performs act not performable 
any one else, but also-where the work 
private individual. The reason that 
usage statute point him the 
proper officer perform the work, and 
give his acts official character, not 
conferred when done private indi- 
vidual. the Ohio case, last cited, 
pointed out that, statute, the no- 
tary entirely independent officer, 
which affords special reason for de- 
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claring his relation the bank that 
public official, rather than private agent. 
the other cases, distinction 
made between the case where 
employee non-employee the bank. 
both, his acts are official, and the 
banker not liable for his neglect. 
further question arising out this 
second class cases that while, ordi- 
narily, bank not liable for the de- 
fault the notary, still, might there not 
cases where the notary was grossly 
notoriously incompetent, that the 
bank would liable for that reason. 

The case from Louisiana furnishes 
illustration this branch the subject. 
The rule deducible from this and other 
cases, that the bank would held 
ordinary care the selection employ- 
ment competent notary. 

Finally, having viewed the respective 
cases various states upon the question 
collecting bank’s liability for default 
notary, and the instances where 
distinction has been made between this 
liability and that for ordinary 
agent, remains inquire—What 
the doctrine the supreme court the 
United States upon the subject, any? 


DOCTRINE NATIONAL SUPREME COURT 
RESPECTING NEGLIGENCE. 


The latest utterance the supreme 
court the United States, made 
Exchange National Bank Third Na- 
tional upon the subject collect- 
ting bank’s liability for agent’s corres- 
pondent’s default, plain and unequiv- 
ocal. The bank’s uadertaking 
the thing, and not merely procure 
done. The bank held agree 
answer for any default the perform- 
ance its contract, and whether the 
paper collectible the place the 
bank distance, the bank re- 
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sponsible its customer for the default 
sub-agents whom has employed 
perform part what has contracted 
do. 

But what has the supreme court held 
respecting the default The 
question the responsibility bank 
for the neglect its notary respecting 
paper placed with the bank for collec- 
tion, was considered 1881, 
three years before the court 
Exchange National Bank Third Na- 
tional Bank above cited, came out square- 
for the doctrine the bank’s absolute 
responsibility for defaults sub-agents. 
ois owner bankers Natchez, 
Miss., seeking make them responsible 
for the negligence notary, not con- 
nected business with the bankers, 
whom the latter had handed promissory 
notes; the negligence consisting in- 
sufficient presentment and demand. Said 
the 


The duty the bankers collecting agents 
was, therefore, make inquiry for his (the 
place business residence that 
city, and, had either make there the 
presentment the notes, but had neither, 
use reasonable diligence find him for tha- 
purpose; the employment notary pub- 
lic for that object was sanctioned the usage 
bankers, the law declared the 
courts the state, instead making the pre- 
sentment and demand personally, they could 
have placed the notes his hands for the per- 
formance that duty. 


And further: 


the case bar there was proof any 
general usage bankers Natchez the 
employment notaries public the present- 
ment and protest notes left with them for col- 
lection. But have before the decisions 
the supreme court Mississippi, and they are 
equal potency limit the liability the bankers 
for the negligence the notary. can look 
into those decisions ascertain what the law 


104 U.S. 757. 
ip. 761. 


that state, and how far has modified what 
would otherwise deemed the general law 
any particular subject. 

And after reciting the Mississippi de- 
cisions the effect that bank 
ing commercial paper, agent for 
collection, properly discharges its duties, 
case non-payment, placing the 
paper the hands notary public 
proceeded with such manner 
charge the parties it, and secure the 
rights the real owner; and that the 
bank not liable such cases for the 
failure the notary perform his 
that the notary the sub-agent the 
holder, through the bank, and such 
liable him; and the Mississippi 
statute authorizing notaries protest 
promissory notes well bills ex- 
change, making their records, evidence; 
and the Mississippi decision under this 
statute that part the notary’s 
duty give notice dishonor, the 
court decides: 


Judged the law Mississippi, the bank- 
ers discharged their duty the plaintiff when 
they delivered the notes, received them for 
collection, the notarv public. Itis 
enough here that the notary was not, this 
matter, the agent the bankers. was 
public officer whose duties were prescribed 
law; and when the notes were placed his 
hands, order that such steps should taken 
him would bind the indorsers the notes 
were not paid, became the agent the holder 
the notes. For any failure his part 
perform his whole duty, alone was liable, the 
bankers were more liable than they would 
have been for the unskillfulness lawyer 
reputed ability and learning, whom they 
might have handed the notes for collection, 
the conduct suit brought upon them.” 


the case Nat. Bank 
Third Nat. responsibility 
for default correspondent, the notary 
case Britton Niccolls was cited 
against the responsibility. Referring 
the decision that case, the court, 
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distinguishing it, say 


The decision was not placed any general 
rule commercial law, but rested the fact 
that the notary was public officer, with duties 
prescribed statute, and has application 
the case bar. There is, the case 
officer, any person whose duties func- 
tions are prescribed statute; and the question 
the liability the defendant deter- 
mined principles not involved the actual 
involves rule law general application. 
Whatever the proper rule, one com- 
mercial law. concerns trade between differ- 
ent and distant places, and, the absence 
statutory regulations special contract 
usage having the force law, not 
determined according the views interests 
any particular individuals, classes localities, 


but according those principles which will 
best promote the general welfare the commer- 
cial community. 


careful reading these decisions 
the national supreme court shows: 


Collecting banker absolutely liable 
fault immediate agent distant correspond- 
ent. 

Collecting banker not liable for default 
notary whenever his employment sanctioned 
the usage bankers, the law de- 
clared the courts the state.” 


conclusion, hoped that this 
rough and imperfect digging out and 
presentation the various rules lia- 
bility, for notary, agent, correspond- 
ent, and their differences and distinc- 
tions, may value the banker 
reader. 


eral interest, and 
those submitting inqu 


Adva Warehouse Receipts. 


ILL., Nov. 1891. 
Editor Banking Law 

Dear Chicago bank advances its 
customer, firm brokers, sum money 
their note, taking coilateral, certain ware- 
house receipts for The warehouse re- 
ceipts, subsequently appears, belong 
third party and the brokers had right 
pledge Had not the bank the right 
assume the broker’s ownership the premises, 
and can not hold the security against the 
alleged owner? SUBSCRIBER. 


Answer. The whole question turns 
the bank’s knowledge. the bank 
had notice the real ownership, and 
knowledge the broker’s bad faith, 
the position dona fide pur- 
chaser, for value, without notice, and 
such will protected. See, substan- 
tiating this, Michigan Central Co. 
Phillips, 60, 190; Hide and Nat. 
Bank West, 61. 


Liability for Misdirected Notice- 


Editor Banking Law 

bank’s notary, protesting 
note, mails notice dishonor Peter Graves, 
indorser, and the only resident that name 
the place the bank, week later Peter 
Graves comes into the bank with the notice and 
says there must some mistake, knows 
nothing about it. The owner the note 
communicated with, and then informs the 
bank that the Peter Graves who indorsed the 
note resides five miles from the bank and 
adjoining town. This was the first information 
gave the bank the subject. 

now seeks hold this bank responsible 
for the value the note, the ground that 
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QUERIES AND REPLIES. 


HIS department carried for the benefit all subscribers, who are entitled submit questions gen- 
prompt and careful consideration thereof, without charge. The names and places 
ries are published, unless special request made the contrary. 


made mistake and released the indorser. Can 
make the bank pay 


Answer. Under the law New Jersey 
bank liable for any neglect its 
notary respecting demand notice upon 
domestic note. See article elsewhere 
this issue, where the subject elabo- 
rated, and the notary, under such cir- 
cumstances, held New Jersey and 
other states, the agent the bank, for 
whose mistakes defaults liable, 
and not public New Jer- 
sey, therefore, the bank having under- 
taken perform the service for the 
owner the note, would liable for 
any negligence its notary whereby 
responsible indorser was released. 

But there remains the important ques- 
tion—was there any negligence the 
notary the facts stated? had 
‘knowledge the whereabouts 
did not suppose him reside 
London Jerusalem. Was not 
justified supposing that the only 
party that name the place was the 
indorser, and was not the duty the 
owner the paper advise the bank 
its notary respecting the residence 
the real indorser, where resided 
another, though nearby, place? 

Almost identical case the one 
here presented occurred Iowa and 
will found reported Iowa Re- 
ports, page 457.* Bank re- 
ceived for protest note indorsed 


*Mount First Nat. Bank Mount Pleasant. 
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John Becker. The bank knew person 
that name, who lived post town 
three miles distant, and who was de- 
positor the bank. was the only 
person that name known the 
officers the bank, and supposing him 
the indorser, the bank’s notary, who 
was also teller, mailed him notice 
non-payment. few days after Becker 
returned the notice saying was not for 
then appeared there was another 
John Becker, who lived adjoining 
town, and was fact the indorser. The 
owner, however, had not informed the 
bank where the indorser lived. Notice 
was subsequently mailed the right John 
Becker, and the owner sued him, but lost 
the case. The owner then sued the bank. 
The question negligence was left the 
trial court, acting judge from 
all the circumstances, The judgment 
was for the bank, and the higher court 
refused disturb it, although was 
urged that the bank officers had com- 
pared the signature the note with 


that their depositor whom notice 
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was mailed, the difference would have 
been apparent. The judgment was held 
sufficiently supported the evidence. 

the court that the note 
needed notarial protest, and that 
notire could just well have been 
served private -individual the 
notary, who was fact the teller the 
bank, the notary this matter acted 
the agent the bank, and for his negli- 
gence (if there had beer negligence) 
would liable. 

This places Iowa line with the 
similar cases elsewhere collected this 
number; and opposed the other line 
cases who hold the act the notary 
the case cited, the question was not 
material negligence was found. 

From the light this case lowa 
think the bank with which our New 
Jersey reader connected will havea 
good chance establishing its freedom 
from negligence and liability the cir- 
cumstances presented. 


n 
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CURRENT NEWS AND TOPICS. 


Mr. VAN SICLEN, late Secretary 
the Holland Trust Company, this city, has 
resumed the practice the law, with offices 
the Equitable Building, No. 120 Broadway. 
The following unanimously adopted 
the trustees the Holland Trust Company, 
their meeting held October 1891, well- 
merited and speaks for itself 

That accepting the resignation Mr. 
the board places record its entire confideuce his 
integrity and high personal character; has all 
times been the company’s interest, serving 
with rare zeal and untiring 

Mr. Van specialties are the organi- 
zation and development corporations, articles 
incorporation,corporation law,the drafting and 
revision corporation mortgages and bonds, 
wills, real estate law, including examination 
titles, foreclosure mortgages and partition 
real estate. 

have been complimented Henry Clews 
with copy his recent work Twenty-Eight 
Years Wall Street,” book which should 
read every financier, not only for the instruc- 
tion but for the pleasure affords. The work 
intended throw light imperfectly known 
events connected with Wall Street speculations 
and investments and also with the condition 
and progress the country from financial 
standpoint during the period covered. 

events which have occurred, its 
the various actors, their motives, triumphs and 
defeats, recital methods operation, and, 
short, the faithful depicting everything con- 

nected with Wall Street the book not 
only entertaining—it positively fascinating. 


banking community was surprised the 
announcement the closing the Maverick 


National Bank, Boston, November 2d, 
order National Bank Examiner Ewer, be- 


cause Philadelphia has had her 
sorrows from the maladministration the Key- 
stone, and other suspended banks, and now 
good old Boston, the home conservative 
banking, furnishes new wreck for the chron- 
icler. Thomas Beal, president the Second 
National Bank Boston, has been appointed 
and qualified receiver. The members the 
Boston clearing house met November and 
decided upon means prevent embarrassment 
the depositors, agreeing ad- 
vance money such depositors upon the se- 
curity the assignment their claims, and 
contribute proportion their average 
loans. The bankers, vote, assessed them- 
selves per cent. the amount their 
thus raising about $4,000,000 for loan the 
Maverick bank depositors. extent 
the deficiency not yet known. The Maver- 
ick had very large collection business, its 
outward mail averaging 600 letters per 
day. The deficiency, whatever may be, 
alleged due the inadequacy collateral 
behind loans the directors, its 
deposits, five million are deposits other 
banks and bankers. 

Tue Algona State Bank, Algona, lowa, 
opened for business November 2d, with 
paid-up capital $50,000. Its Mr. 
Charles St. Clair, ordering the BANKING 
Law the day opening, writes: 
not consider our organization complete 
without your publication,” 

appreciate this compliment and return 
will say that the offitial who makes point 
study the decisions and pertinent questions 
affecting his business, evidences the character- 
istics asafe and prudent manager, and 
worthy the confidence distant bankers the 
transaction local 

The officers the Algona State Bank are, 
Clarke, President. Chubb, Vice- 
president. Charles St. Clair, Cashier. 
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The card John Francis will found 
our Directory the end the JouRNAL. Mr. 
Francis, whose offices are located So. 
Eleventh Street, Philadelphia, most experi- 
enced and competent accountant and auditor. 
investigates and analyzes intricate and dis- 
puted accounts for firms corporations, pre- 
pares balance-sheets, designs special books,and 
gives instruction the counting-house 
special cases, 

Mr. Francis well known Philadelphia, 
although his business not confined that 
city, but important work, under his immediate 
direction, promptly and expeditiously con- 
ducted trained experts any point what- 
ever. 

Tue bankers Arkansas met Little Rock, 
October and 21, and organized bankers’ 
association. Papers were read the following 
subjects: 

Importance Promptness the Part 

Uniform Charge Country Banks for 
Making Country Collections; Johnson, 
Newport. 

Our Usury Laws, their Evils and Remedies; 

The Relation Bankers their Customers, 


organization the bankers Ohio was 
effected Columbus, November con- 
stitution and by-laws were adopted. The fol- 
lowing officers were chosen: President, 
Chamberlain, Tiffin; Vice-President, Es- 
tabook, Dayton; Secretary, Rankin, South 
Charleston; Treasurer, Henry Herbig, Cos- 
hocton. 

THE Illinois Bankers’ Association, also, came 
light Springfield ‘November The 
meeting was intended only for the purpose 
organization, which was effected. 


Over 150 Kentucky bankers met Louisville, 
October and 21, and organized the Kentucky 
Bankers’ Association, with the following officers; 
Thomas President the Bank 
Kentucky, President; Palmer, President City 
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National Bank Paducah, Treasurer; 
McClarty, Jr., Asst. Second 
Bank Louisville, Secretary. 

Addresses were made the following sub- 
jects: 

The Aims and Purposes the Association; 
Hon. James Pirtle, President Louisvillé 
City National Bank. 

Modern Banking; John Sandford, Cash, 
Farmers’ Traders’ National Bank Coving- 
ton. 

Should State Banks and Other Corporations: 
Examined State Examiner and Re- 
quired Law Make Frequent Statements? 
John Leathers, Cashier the Louisville 
Banking Company. 

How Should Collections and Cash Items 
Handled? Daniel Banks Jr., Cashier the 
Planters’ State Bank, Henderson. 

The Practice Paying Interest Deposits; 
Bohne, Cashier Third National Bank, 
Louisville, 

Bank Directors; Judge Alexander Humph- 
rey. 


BUSINESS NOTICES. 


Farmers’ and Mechanics National Bank 
Philadelphia, reports its capital $2,000,000; 
surplus and undivided profits, $726,562; de- 
posits, $10,365,280; aggregate resources, $13,- 
091,843. The bank occupies leading position 
among the more prominent fiscal corporations. 
Pennsylvania. President, Bell; Cash. 


* 


Commonwealth Title Insurance Trust 
Company, Philadelphia, announces semi- 
annual dividend six per cent. The semi- 
annual statement the company, the close 
business October 31, 1891, reports capital 
stock paid $500,000. Surplus, $159,607. De- 
posits, $1,904,003. The aggregate assets the 
company following: Loans secured 
collateral, $1,158,896; bonds and 
$341,877; stocks and bonds, $380,422 accrued 
interest, $18,991; plant account, $100,000; 
estate, furniture, vaults, $221,229; due bills. 
for premiums, etc., $19,946; and cash $353,040. 

The President Henry Dechert. Vice- 
President, Andrew Maloney. Secretary and 


348 
Treasurer, Adam Stull. 
Officer, Edward Bonsall. 
Andrew Kay. 


Title and Trust 
Asst. Title Officer, 


THE statement the German American Title 
and Trust Company Philadelphia, for the past 
six months reports capital paid $500,000; sur- 
plus and undivided profits, $84,622; deposits, 
$1,248,623. The surplus fund has been increased 
$5,000, and $12,500 was used payment the 
half-yearly dividend October President, 
Richards Muckle. Vice-President, Frederick 
Leser. Trust Officer, Franklin Treas- 
urer, Hahn. Secretary, Knowles. 
Solicitor, 


* 
* * 


the most useful contri- 
«cut which appears the cover this 
-jar, capable producing powerful electrical 
concealed highly ornamental, 
the little button seen the top the 
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center rod, when light instantly appears and 
burns steadily and brightly until the pressure 
removed. but six inches high and occupies 
only six square inches the mantel table,and 


easily portable from room room, Its construc- 


tion simple that can readily taken 
pieces and readjusted working order, 
needs wires connections, the current 
electricity being generated chained action 
within thecylinder. perfectly safe, always 
secure, and achild can operate it. With care 
may used lifetime cost about fifty 
cents per year. Its beauty. quick service and 
simplicity construction should make indis- 
pensable for library office, does away 
with the necessity for matches and the dangerous 
results and disagreeable odors arising from the 
same. medical coil with electrodes can 
also readily attached which either yreat 
sharp shocks may given. This attach- 
ment can also connected wire the doors 
and windows the house, forming complete 
and perfectly reliable electric burglaralarm. 
manufactured and sold the Bar Electric 
Manufacturing Company, 17-19 Broadway. The 
price five dollars; veritable trifle, when its 
beauty and service are considered. 
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